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RESULTING TRUSTS ARISING UPON THE 
PURCHASE OF LAND 


URING the fifteenth and sixteenth centuries it became a com- 
mon, indeed an almost universal, practice on the part of land- 
owners in England to have the legal title held by others for their 
use. The practice became so general that in 1518 it was said that 
“few men be sole seised of their own land.” * It was not unnat- 
ural, therefore, that the courts held that when land was conveyed 
without consideration it was to be presumed that the transferee 
was to hold the land for the use of the transferor. Similarly, also, 
it was presumed that when one person purchased land and took 
title in the name of another, the latter was intended to hold to the 
use of the former. The use which thus arose from the presumed 
intention of the transferor or purchaser was called a resulting use. 
In a former article * the subsequent development of the law re- 
lating to gratuitous conveyances has been discussed. Although a 
resulting use to the transferor upon a gratuitous conveyance was 
presumed to arise even after the enactment of the Statute of Uses 
and of the Statute of Frauds, the doctrine is not applied to modern 
trusts; in the case of a gratuitous conveyance there is today no 
presumption that the transferee is intended to hold upon trust for 
the transferor. The writer contended, however, that if an oral 
agreement by the transferee of land to hold it upon trust for the 





1 Doctor AND StuDENT (17th ed. 1787) Dialogue 2, c.°22, p. 169. See also 1 
SANDERS, Uses AND Trusts (sth ed. 1844) 17. 

2 Scott, Conveyances upon Trusts not Properly Declared (1924) 37 Harv. L. 
Rev. 653. 
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transferor were shown, the transferee would be unjustly enriched if 
he were allowed to retain the land; and to prevent this unjust en- 
richment, a constructive trust should be imposed upon the trans- 
feree in favor of the transferor. The English courts have taken 
this view; but by the great weight of authority in the United 
States the transferee is allowed to keep the land in spite of his oral 
promise, unless he was guilty of fraud or of abusing a confidential 
relationship. 

The law as to the purchase of land in the name of another has 
developed quite differently; for the doctrine under which a result- 
ing use was presumed has been applied to modern trusts. Except 
in the few states where the rule has been changed by statute, it is 
true today that if one person pays the purchase price for land and 
the conveyance is made to another, the latter presumptively holds 
upon a resulting trust for the former.* 

Whether there is in reality a greater probability that a trust 
was intended in the case of a purchase in the name of another than 
in the case of a gratuitous conveyance, has been questioned. Pro- 
fessor Ames was of the opinion that “ after the Statute of Uses 
there was no reason for any presumption that the grantee of a 
seller was a trustee for the one who paid the purchase money ”’; 
and he criticized the presumption as unduly favoring the person 
who paid the purchase money.* The presumption would seem, 
however, not to lack justification in ordinary human experience. 
Various motives for taking title in the name of another without 
intending to make a gift to him have been shown by the evidence 
in a multitude of litigated cases. The motive may be and often is 
an improper one, as for example to avoid the claims of creditors. 
But it may also be a proper motive. One not uncommon is the 
avoiding of publicity; the purchaser does not wish the vendor to 
know that he is purchasing, for fear that the vendor will raise the 
price, particularly if the purchaser is trying to acquire several 
pieces of adjoining property. Not infrequently the purchase is 
thus made in order to facilitate a resale of the property, as where 
the purchaser is a married man, or where several persons contrib- 
ute to the payment of the purchase price. Sometimes the pur- 





8 See Ames, Cases on Trusts (1st ed. 1881) 270, 292; 3 Pomeroy, EQuiTy 
JuRISPRUDENCE (4th ed. 1918) § 1037; Dec. Dre. tit. Trusts, §§ 71 et seq. 
4 Ames, LecrurEs ON LecAL History (1913) 431-34. 
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chase is made in the name of another because he is believed to be 
more competent to undertake the responsibility for its manage- 
ment; sometimes, in order to give him security for a debt owing 
by the purchaser to him. When there are so many possible and 
legitimate reasons for creating a trust, it is not unnatural to pre- 
sume from the mere fact of a purchase in the name of another that 
a trust rather than a gift is intended. Not all of these reasons can 
be urged for making a gratuitous conveyance in trust; and hence 
it is not unnatural that the presumption of a trust arising on a 
gratuitous conveyance, which was clearly justified under the con- 
ditions prevailing in the fifteenth and sixteenth centuries, should 
have been abandoned in modern times, whereas the presumption 
of a trust in favor of one who purchases property in the name of 
another is still indulged.° 

If resulting trusts of this sort arise because of the presumed in- 
tention of the parties to create them, why are not such trusts in- 
valid, so far as they relate to land, under the provisions of Section 
VII of the English Statute of Frauds ° and similar statutory pro- 
visions in this country? By that section it is provided that all 
declarations or creations of trusts of any lands shall be manifested 
and proved by some writing signed by the party who is by law en- 
abled to declare such trust. By Section VIII of the English stat- 
ute and by similar American statutes it is provided that no writing 
is necessary in the case of a trust which may “ arise or result by 
the implication or construction of law.” If the resulting trust 
which arises when one person pays the purchase price for land 
and the title is taken in the name of another, arises because of the 
presumed intention of the parties to create a trust, is not the trust 
an express trust rather than one arising by operation of law? Why 
does not such a trust fall within the provisions of Section VII 
rather than those of Section VIII? 

The reasons are historical and practical rather than strictly 
logical. These trusts were well known before the enactment of 





5 The distinction between a gratuitous conveyance and a purchase in the name of 
another is discussed in Britton v. Garlock, 48 App. D. C. 316 (1919); Howe v. 
Howe, 109 Mass. 598, 85 N. E. 945 (1908) ; Baldwin v. Campfield, 8 N. J. Eq. 801, 
903 (1853); Sayre v. Lemberger, 92 N. J. Eq. 656, 114 Atl. 454 (1921). See also 
Donlin v. Bradley, 119 Ill. 412, 10 N. E. 11 (1887). 

6 (1676) 29 Car. II, c. 3. The sections of the Statute relating to trusts are now 
superseded by the Law of Property Act, 1925, 15 Gxo. V. c. 20, § 53. 
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the Statute of Frauds, and were called resulting trusts. The 
courts did not at that time carefully distinguish between express 
trusts, including those implied in fact, and trusts which arise by 
operation of law, because prior to the enactment of the Statute 
such a distinction was unimportant. Six years after the enact- 
ment of the Statute of Frauds it was decided that ‘“‘ Where a man 
buys Land in anothers name, and pays Mony, it will be a Trust 
for him that pays the Mony, tho’ no Deed declaring the Trust; 
for the Statute of 29 Car. 2. called the Statute of Frauds, doth not 
extend to Trusts, raised by Operation of the Law.”’ It is true 
that the court here speaks of the trust as arising by operation of 
law, and in more recent times judges have sometimes so spoken; 
but other judges recognize that in enforcing such trusts they are 
in truth carrying out the intention of the parties. The real rea- 
son, it would seem, why such trusts are held valid without a writ- 
ing is that although they arise out of the intention of the parties, 
that intention is evidenced by the circumstances of the transaction 
rather than by the language of the parties. There is not, there- 
fore, as a practical matter the same danger of perjured testimony 
as in cases where the only evidence of intention is the oral language 
of the parties. Section VIII dispensed with the necessity of a 
writing in the case of trusts which “ may arise or result by the im- 
plication or construction of law,” and was not limited to trusts 
created by operation of law. Since trusts of this sort were well 
known as resulting trusts prior to the enactment of the Statute, it 
was perfectly natural for the courts to hold that they fell within 
the provision of Section VIII, and were valid although not evi- 
denced by a writing. 

Professor Ames, who, as has been stated, was of the opinion that 
an intention to create a trust should not be presumed merely from 
the circumstance that one person pays the purchase price for prop- 
erty the title to which is taken in the name of another, contended 
that even if the presumption were made, such a trust of land, since 
it rests upon intention, should be held to be invalid under the 
Statute of Frauds. He further contended, however, that parol evi- 
dence of the intention to create a trust was admissible not for the 
purpose of raising an express trust but for the purpose of prevent- 
ing unjust enrichment by imposing a constructive trust in favor 





7 Anon., 2 Vent. 361 (1683). 
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of the person who created the trust. The creator of the trust is 
not the person from whom the property was purchased, for he has 
received his price and has no further concern with the transaction. 
The creator of the trust is the person who paid the purchase price. 
If equity cannot go forward and enforce the agreement of the 
parties, because of the Statute of Frauds, it can at any rate go 
backward and put the parties as nearly as possible im statu quo. 
The parties cannot be placed in the exact position in which they 
were prior to the purchase, without disturbing the rights of the 
vendor of the property; but the parties may be put as nearly as 
possible in that position by giving the property to the person who 
created the trust which has failed. If this reaches much the same 
result that would be reached by enforcing the agreement of the 
parties, that is an unimportant circumstance.* 

The courts, however, as has been stated, enforce these trusts in 
order to carry out the presumed intention of the parties, rather 
than to prevent unjust enrichment.? Nevertheless that does not 
mean that they will enforce any oral agreement that the parties 
may have made. They will not in general go further than to give 
to the person who paid the purchase price the land for which he 


paid; they will not give him more than he would get by being put 
in statu quo, except that he will have the land in place of the 





8 It might be argued that if the basis of the equity of the person paying the 
purchase price were restitution, he should be given merely a lien for the purchase 
price and the nominal purchaser should be allowed to keep the land. This, however, 
would mean that the nominal purchaser would be allowed to profit as a result of a 
breach of his oral promise. It seems fair to allow the real purchaser to have the 
land for which his money was given in payment. If A purchases land from X and 
a conveyance is made to A, who then conveys to B upon a trust which fails, the 
parties are put in statu quo by compelling B to give the land to A. The result 
should be the same where by A’s direction X conveys directly to B. This is the 
way in which the courts deal with the matter where an intended trust fails for some 
reason other than because of the Statute of Frauds. Heiskell v. Trout, 31 W. Va. 
810, 8 S. E. 557 (1888) (resulting trust in favor of person who paid purchase price). 
See also Gibson v. Armstrong, 7 B. Mon. 481 (Ky. 1847), and Kerlin v. Campbell, 
15 Pa. 500 (1850) (no resulting trust in favor of vendor). 

® For the purposes of the Statute of Limitations, the courts have usually treated 
purchase-money resulting trusts as express trusts rather than as constructive trusts. 
Heflin v. Heflin, 208 Ala. 69, 93 So. 719 (1922); Lufkin v. Jakeman, 188 Mass. 528, 
74 N. E. 933 (1905); Crowley v. Crowley, 72 N. H. 241, 56 Atl. 190 (1903); 
Hofteizer v. Prange, 45 S. D. 228, 186 N. W. 963 (1922). See (1908) 12 L. R. A. 
(N. s.) 493; CosTicAN, Cases on Trusts (1925) 775. See also Costigan, Trusts 
Based on Oral Promises (1914) 12 Micu. L. Rev. 427; Costigan, The Classification 
of Trusts (1914) 27 Harv. L. REv. 437. 
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money which he paid for it. They will not enforce an oral agree- 
ment by the grantee to undertake active duties as trustee; they 
will not enforce an oral agreement to hold in trust for a third per- 
son; they will not give the whole of the land to one who paid only 
part of the purchase price, even if the grantee orally agreed to give 
him all the land. The idea of preventing unjust enrichment plays 
an important part in determining the circumstances under which 
relief will be given or denied, and the extent of the relief given. 
The courts will in general go no further in enforcing the intent of 
the parties than is necessary to prevent unjust enrichment; and 
they will go as far as is necessary to prevent unjust enrichment 
even though the presumption of intent is rebutted. The extent of 
the interest which the purchaser may get in the land and the cir- 
cumstances under which it will or will not be given to him, will be 
considered in this article.’ 





10 Resulting trusts which arise where one person pays the purchase price for 
property the title to which is taken in the name of another, are to be distinguished 
from three classes of constructive trusts, which are net based upon intention but are 
imposed in order to prevent unjust enrichment: 

(1) If A’s money is used by B without A’s consent in purchasing property in 
B’s name, B holds the property upon a constructive trust for A. This is the familiar 
case in which, where one person acquires property by the wrongful use of the prop- 
erty of another, the latter is allowed to trace his property into its product, to follow 
the res. It is obvious that this class of trusts is not based in any way on intention, 
but is imposed by law in order to prevent one person from profiting by the wrongful 
use of the property of another. Even in states in which purchase-money resulting 
trusts have been abolished by statute, this class of constructive trusts is retained. 

(2) If B stands in a fiduciary relationship to A and in violation of his duty as 
fiduciary acquires property, he holds the property upon a constructive trust for A. 
In this class of cases it is immaterial that B uses his own money in acquiring the 
property. This class of trusts is not based on intention, but is imposed by law in 
order to prevent a fiduciary from profiting by a violation of his duty of loyalty to 
his principal, even though the profit may not be at the principal’s expense. 

(3) If A owns property which is about to be sold for non-payment of taxes, or 
on a foreclosure of a mortgage, or on execution of a judgment, and is induced to 
refrain from preventing the sale by an oral promise made by B to buy in the prop- 
erty on the sale and to reconvey it to A, and B thereupon buys in the property, B 
becomes constructive trustee for A, although B buys the property with his own 
money. In this class of cases a trust is raised not for the purpose of carrying out 
A’s intention, but for the purpose of putting the parties im statu quo, in order to 
prevent B from profiting at A’s expense. 

Not infrequently it happens that the circumstances are such that if A fails to 
prove facts necessary to raise a purchase-money resulting trust, or if by statute such 
resulting trusts are abolished, he may, nevertheless, prove facts sufficient to raise a 
constructive trust of one or another of these three cJasses. 
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STATUTORY PROVISIONS 


In Kentucky, Michigan, Minnesota, New York, and Wisconsin 
purchase-money resulting trusts of land have been abolished by 
statute.’ In these states it is provided in substance that when a 
conveyance is made to one person, and the consideration is paid 
by another, no use or trust shall result in favor of the latter, ex- 
cept (1) where the grantee takes the title in his own name without 
the consent of the person paying the consideration, or (2) where 
the grantee in violation of some trust purchases the land with the 
money or property of another person; and it is further provided 
that such a conveyance shall be presumed fraudulent as against 
creditors of the person paying the consideration, and that a trust 
shall result in favor of such creditors to the extent necessary to 
pay their just demands, unless a fraudulent intent is disproved. 
These statutes have a common origin in the work of the Real 
Property Commissioners in New York which resulted in the adop- 
tion of the Revised Statutes of that state which went into effect in 
1830.’° It is to be noted that although a trust will arise if the 
grantee, though authorized to use another’s money in purchasing 
the land, was not authorized to take the title in his own name, or if 
the grantee was not authorized to use the other’s money in pur- 
chasing the land, such a trust is a constructive rather than a re- 
sulting trust.** | 

In Indiana and Kansas there are statutes similar to those of the 
states just named, but with one vital modification. In these two 
states it is provided that the provisions abolishing resulting trusts 
shall not be applicable “ where it shall be made to appear that by 
agreement and without any fraudulent intent the party to whom 
the conveyance was made, or in whom the title is vested, was to 
hold the land or some interest therein in trust for the party paying 
the purchase money or some part thereof.” ** In these two states 





11 Ky. Strat. (CARROLL, 1922) §§ 2353-54; Micu. Comp. Laws (1915) §§ 11571- 
73; Minn. Gen. Stat. (1923) §§ 8086-88; N. Y. ReAt Prop. Law, § 94; Wis. Srar. 
(1923) §§ 2077-79. 

12 The other states have followed with slight variations the wording of N. Y. 
Rev. Star. (1830) Part II, c. 1, $$ 51-53. In New York itself, however, the original 
language has been considerably changed by subsequent legislation and is now em- 
bodied in a single section. 13 See supra note 10. 

14 Inp. Ann. Stat. (Burns, 1926) §§ 13447-49; Kan, Rev. Star. (1923) c. 67, 
arts. 406-08, 
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therefore the common-law rule is retained except that, whereas 
under the common-law rule the intention to create a trust is re- 
sumed and the burden of proving that no trust was intended is 
upon the grantee, under these statutes the burden of proving an 
intention to create a trust is upon the person paying the purchase 
price. 

It is arguable that even under the statutes first considered, the 
courts, on proof that a trust was intended, should impose a con- 
structive trust in order to prevent the unjust enrichment of the 
grantee.’° It has usually been held, however, under these statutes 
that the grantee may retain the land.** In Kentucky it has been 
held that the person who paid the purchase price althouigh he can- 
not get the land may recover the purchase price from the grantee, 
if a trust was intended and the grantee refuses to perform.*’ Even 
in the states which have abolished purchase-money resulting 
trusts, however, there are a number of situations in which a con- 
structive trust has been held to arise, besides those for which ex- 
press provision was made in the statute. Thus it has been held 
that where B takes the title and pays the purchase price by way 
of loan to A, A has the beneficial interest in the land subject to 


B’s security interest, on the ground that a mortgage rather than a 
trust was created.’* There are several decisions also to the effect 
that the statutes are inapplicable in cases where A pays the pur- 
chase price under an executory contract made between B and the 





15 Ames, op. cit. supra note 4, at 432. 

16 Chapman v. Chapman, 114 Mich. 144, 147, 65 N. W. 215, 72 N. W. 131 
(1897) ; Sherwood v. Davis, 168 Mich. 398, 134 N. W. 463 (1912). In New York, 
however, a constructive trust may perhaps arise if the grantee agrees to hold the 
land upon trust for the person who paid the purchase price. Benedict v. Benedict, 
242 N. Y. 597, 152 N. E. 443 (1926). Cf. Carr v. Carr, 52 N. Y. 251 (1873); 
Waters v. Hall, 218 App. Div. 149, 218 N. Y. Supp. 31 (1926). But see Hoar v. 
Hoar, 48 Hun 314, 1 N. Y. Supp. 370 (1888), aff'd, 125 N..Y. 735, 26 N. E. 758 
(1891). 

17 Martin v. Martin, 5 Bush 47 (Ky. 1868) ; Deposit Bank v. Rose, 113 Ky. 946, 
69 S. W. 967 (1902) semble; Brooks v. Brooks, 31 Ky. L. R. 969, 104 S. W. 392 
(1907) (partial restitution). 

18 McConnell v. Gentry, 30 Ky. L. R. 548, 909 S. W. 278 (1907); Stitt v. Rat 
Portage Lumber Co., 96 Minn. 27, 104 N. W. 561 (1905) ; Widmayer v. Warner, 
192 App. Div. 499, 182 N. Y. Supp. 629 (1920); Carr v. Carr, supra note 16. But 
see Crane v. Read, 172 Mich. 642, 138 N. W. 223 (1912). Compare a similar dis- 
tinction between a trust and a mortgage made where A conveys to B upon an oral 
agreement to reconvey to A. Scott, supra note 2, at 662. 
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owner of the land.*® It would seem, however, that these cases 
rest upon no sound foundation, but are dictated by a desire on the 
part of the courts to avoid the hardship caused by the statute. If 
A already had an interest in the property which B purchased upon 
an oral agreement to hold for A, a constructive trust arises.” 
There are also decisions to the effect that after part performance 
an oral agreement to hold in trust may be specifically enforced.” 

On the other hand there are statutes in several states expressly 
allowing purchase-money resulting trusts. The history of this 
legislation is rather curious. When David Dudley Field drafted 
a Civil Code for the State of New York, he inserted, with unim- 
portant verbal changes, the provisions of the Revised Statutes 
which abolished purchase-money resulting trusts.*® This Civil 
Code was, of course, never adopted in New York. It was, how- 
ever, adopted in California in 1872; and in the Code as adopted 
were contained the provisions abolishing purchase-money result- 
ing trusts. But in 1874 these provisions were struck out and the 
common-law rule as to purchase-money trusts was substituted. 
By the Code as amended it is provided that “ When a transfer of 
real property is made to one person, and the consideration therefor 
is paid by or for another, a trust is presumed to result in favor of 
the person by or for whom such payment is made.” ** When 
other states came to adopt a Civil Code like that in California, 
they adopted the provision as amended and not the original pro- 
vision. Accordingly the common-law rule as to purchase-money 
resulting trusts is to be found in provisions identical in their lan- 
guage with the California provision, in Montana, North Dakota, 
Oklahoma, and South Dakota.** In Georgia also the legislature 





19 Minn. & St. L. R. R. v. Lund, 91 Minn. 45, 97 N. W. 452 (1903) ; Watters v. 
Northern Pac. Ry., 141 Minn. 480, 170 N. W. 703 (1919). But see Haaven v. 
Hoaas, 60 Minn. 313, 62 N. W. 110 (1895). 

20 McConnell v. Gentry, supra note 18; Ryan v. Dox, 34 N. Y. 307 (1866); 
Carr v. Carr, supra note 16. See supra note ro. 

21 Waters v. Hall, supra note 16; Thomas v. Robbert, 123 Misc. 76, 204 N. Y. 
Supp. 217 (1924); Whitaker v. Westberg, 124 Misc. 556, 208 N. Y. Supp. 638 
(1925). But see Chapman v. Chapman, supra note 16. 

22 Drart oF Crvit Cope (1862) §§ 222-24; Drart oF Crvit Cope (1865) §§ 281- 
83. See also the proposed Civil Code, introduced in the Senate of New York, Jan. 
9, 1884, $$ 397-00, in which the language is slightly modified. 

23 Car. Crv. Cope (Kerr, 1920) § 853. 

24 Mont. Rev. Copes (CHOATE, 1921) § 6785; N. D. Comp. Laws Ann. (1913) 
§ 5365; Oxra. Comp. Stat. (1921) § 8463; S. D. Rev. Cope (1919) § 372. 
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has recognized the validity of purchase-money trusts, although 
the language of the statute is somewhat different.*° 


Express AGREEMENT BY THE GRANTEE TO HOLD IN TRUST FOR 
THE PERSON PAYING THE PURCHASE PRICE 


(1) Effect of a written agreement. If A pays for land and 
takes title in the name of B, under an express written agreement 
signed by A and B, whereby B agrees to hold the land upon trust, 
there is a valid express trust and it will be enforced according to 
its terms, whether or not it differs from the trust which would 
have been presumed in the absence of an agreement. It is suffi- 
cient also if the trust is declared in the deed by which the land is 
conveyed to B,”* provided the trust so declared was intended by 
A. It is sufficient also if the memorandum is signed by B alone, 
either prior to or at the time the land was conveyed to him,” or 
subsequently,”* provided the memorandum expresses the actual 
terms of the agreement between A and B. If, however, the memo- 
randum signed by B does not express the terms of the actual 
agreement, it will not bind A, but A will be entitled to enforce a 
resulting trust such as would have arisen in the absence of any 
agreement.”° 

(2) Effect of an oral agreement. If B, the grantee, agrees to 
hold the land in trust for A, who paid the purchase price, and no 
memorandum is signed, the express agreement is unenforceable. 
It has been argued by astute counsel that a presumption that B 
was intended to hold for A can legitimately be made only when 
there is no express agreement; that the express agreement takes 
the case out of the category of resulting trusts and puts it in the 
category of express trusts; and that, the express trust being unen- 
forceable, B should be allowed to keep the land. The courts have, 





25 Ga. Ann. CopE (Park, 1014) § 3730. 

26 Alexander v. Warrance, 17 Mo. 228 (1852); Dennison v. Goehring, 7 Pa. 175 
(1847). 

27 Quackenbush v. Leonard, 9 Paige 334 (N. Y. 1841). 

28 Bragg v. Paulk, 42 Me. 502 (1856); Hopkinson v. Dumas, 42 N. H. 206 
(1861). 

29 Kronheim v. Johnson, 7 Ch. D. 60 (1877) ; Crawford v. Manson, 82 Ga. 118, 
8 S. E. 54 (1888) ; Adams v. Carey, 53 N. J. Eq. 334, 31 Atl. 600 (1895) ; Griffith v. 
Eisenberg, 215 Pa. 182, 64 Atl. 368 (1906). See Dale v. Hamilton, 2 Phil. 266 


(1847). 
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of course, held that the contention is unsound.*° It would indeed 
lead to the absurd result that because B expressly agreed to give 
the land to A he could keep the land, whereas if he made ne such 
agreement, he could then be compelled to give the land to A.” 


REBUTTING THE PRESUMPTION OF A TRUST 





(1) Intention to make a gift to the grantee. Evidence is ad- 
missible to overcome the presumption that A, who paid the pur- 
chase price, intended that B, the grantee, should hold the property 
in trust for him. According to the orthodox theory the resulting 
trust arises because of the presumed intention of the person who 
pays the purchase money. [If it is shown that he did not intend to 
create a trust, the reason for imposing a trust fails. His real in- 
tention may be shown by parol evidence in spite of the Statute of 
Frauds, and of the parol evidence rule.** The effect of the parol 
evidence is not to create a trust nor to vary the terms of the deed 
of conveyance, but to prevent the creation of a resulting trust and 
to allow the deed of conveyance to operate according to its terms. 
On the theory that a trust is imposed to prevent unjust enrichment 
the result is the same; if it is shown that a gift to B was intended, 
a trust will not be imposed, for B is not unjustly enriched if he is 
allowed to retain the property. If A pays part of the purchase 
price intending to make a gift to B, B paying the balance, no re- 
sulting trust will arise.** 

Similarly the presumption of a resulting trust may be rebutted 
in part, as by showing that B was intended to hold the property 





















80 Long v. Mechem, 142 Ala. 405, 38 So. 262 (1904); Murrell v. Peterson, 59 
Fla. 566, 52 So. 726 (1910); Mercury Club v. Keillen, 153 N. E. 753 (Ill. 1926). 
See 3 Pomeroy, loc. cit. supra note 3. See cases cited in (1926) 42 A. L. R. 55. 

See also the cases where the presumption of a gift to a relative is rebutted by 
evidence of an oral agreement to hold in trust, cited infra note 61. 

See also the cases where a part of the purchase price is paid under an oral agree- 
ment by the grantee to hold in trust, cited infra notes 100 and 109. 

31 Professor Costigan has argued that a resulting trust cannot be raised if an 
express agreement is shown, although the agreement is unenforceable, but that a 
constructive trust should be imposed. The Classification of Trusts (1914) 27 Harv. 
L. Rev. 437, 455. It is difficult to see why the presence of an oral agreement sup- 
porting the presumption of a resulting trust should prevent such a trust from arising. 

32 AMES, op. cit. supra note 3, at 270; 3 POMEROY, op. cit. supra note 3, § 1040; 
1 Perry, TRUSTS AND TRUSTEES (6th ed. 1911) § 139. 

33 Storke v. Wayne Brewing Co., 83 Pa. Super. Ct. 333 (1924). 
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for A only during A’s lifetime.** So, conversely, it may be shown 
that A’s intention was that B should enjoy the property during B’s 
lifetime, and that A should have it after B’s death.*° So also the 
intention to create a trust may be rebutted as to a part of the prop- 
erty, a resulting trust arising as to the rest of it.** So too it may 
be shown that the intention was to make a gift only upon the hap- 
pening of a certain event, as, for instance, if A should predecease 
B. In that case a resulting trust will be enforced if, but only if, 
B predeceases A.** 

(2) Intention to make a loan to the grantee. Although A takes 
money from his own pocket and pays X for a conveyance to B, it 
does not necessarily follow that A is the real purchaser of the 
property. The circumstances may show that A is lending the pur- 
chase money to B, although instead of paying it into B’s hands and 
allowing B to pay it over to X, A pays it directly to X. In sucha 
case B is really purchasing the land and taking the title in his own 
name, and there is no resulting trust for A.** Similarly when A 
pays X a part of the purchase price by way of loan to B, and B 
pays the balance, no resulting trust arfises.*® So also if A is in- 


debted to B and at B’s request A pays X the amount of the debt 
as the purchase price for land conveyed to B, B takes the title free 
and clear.*° B, not A, is the real purchaser of the land, since al- 
though A paid the money to X, he was paying it for B. 

It would seem that the burden is on A to establish the facts nec- 





34 Larisey v. Larisey, 93 S. C. 450, 454, 77 S. E. 129, 130 (1913); Cook v. 
Patrick, 135 Ill. 499, 26 N. E. 658 (1891). See Benbow v. Townsend, 1 Myl. & K. 
506 (1833). 

85 Rider v. Kidder, 10 Ves. 360 (1805). 

36 Lloyd v. Spillet, 2 Atk. 148 (1740); Lane v. Dighton, Amb. 409 (1762); 
Robertson v. Woods, 263 S. W. 135 (Mo. 1924). ; 

87 Compare the cases in note 65 infra, in which the presumption of a gift to a 
relative was rebutted under similar circumstances. But in Iowa the opposite result 
has been reached. Mangan v. Bradac, 190 Iowa 868, 179 N. W. 619 (1920). 

38 Whaley v. Whaley, 71 Ala. 159 (1881); Holmes v. Holmes, 153 Ga. 790, 113 
S. E. 81 (1922) ; Reminger v. Joblonski, 271 Ill. 71, 110 N. E. 903 (1915) ; Meredith 
v. Citizens Nat. Bank, 92 Ind. 343 (1883); Fike v. Ott, 76 Neb. 439, 107 N. W. 774 
(1906) ; Phillips v. Phillips, 81 N. J. Eq. 450, 86 Atl. 949 (1913), aff'd, 83 N. J. Eq. 
345, 91 Atl. 1070 (1914) ; Smith v. Wildman, 194 Pa. 294, 45 Atl. 136 (1900) ; Corn- 
man’s Estate, 197 Pa. 125, 46 Atl. 940 (1900) (loan by wife to husband). 

389 Botsford v. Burr, 2 Johns. Ch. 405 (N. Y. 1817); Sayre v. Lemberger, 92 
N. J. Eq. 656, 114 Atl. 454 (1921). 

40 Jackson v. Morse, 16 Johns. 197 (N. Y. 1819) ; King v. King, 281 Pa. 511, 127 
Atl. 142 (1924) ; Harris v. Elliott, 45 W. Va. 245, 32 S. E. 176 (1898). 





Co = -— = hee OA SU 


RESULTING TRUSTS ON PURCHASE OF LAND 681 


essary to raise the resulting trust. If he proves that the money 
paid was his, and no evidence that he intended to lend it to B is 
offered, that is sufficient. If, however, evidence is introduced by 
B tending to show that the money was paid by way of loan to B, 
the burden is on A to show that he did not lend it to B. In other 
words the ultimate burden of proof is on A to establish the fact 
that the money was his money and was paid as his money; but if 
he shows that it was his money, the burden of going forward with 
evidence that it was paid by way of loan to B is on B. 

Whether one who advances the purchase price by way of loan 
to the grantee gets an equitable security interest in the land de- 
pends upon whether the doctrine giving an unpaid vendor an equi- 
table lien is accepted, and whether that doctrine, if accepted, is 
extended so as to give an equitable lien to one who is not the ven- 
dor but who advances the purchase price. The doctrine is anom- 
alous, and probably should not be so extended. It is usually held 
that in the absence of an agreement that A is to have a security 
interest, he has no such lien.** If, however, an oral agreement is 
made between A and B that A is to have a lien, while the oral 


agreement is unenforceable yet A can be put im statu quo only by 
giving him a lien; and accordingly, it has been held that he is en- 
titled to a lien.*” Similarly, it has been held that if there was an 
unenforceable oral agreement that A was to have a particular 
interest in the land, he is entitled to a lien to secure what he 
advanced. 





41 Whaley v. Whaley; Holmes v. Holmes; Reminger v. J oblonski, all supra note 
38; Wood v. Wood, 124 Ind. 545, 24 N. E. 751 (18090); Miller v. Miller, 150 N. E. 
378 (Ind. App. 1926) semble; Fike v. Ott, supra note 38; White v. Carpenter, 2 
Paige 217, 245 (N. Y. 1830); Aaron Frank Clothing Co. v. Deegan, 204 S. W. 471 
(Tex. Civ. App. 1918) ; Harris v. Elliott, supra note 40. Contra: Carey v. Boyle, 
53 Wis. 574, 11 N. W. 47 (1881). 

42 Allen v. Caylor, 120 Ala. 251, 24 So. 512 (1808) ; Magee v. Magee, 51 IIl. 500 
(1869) ; Otis v. Gregory, 111 Ind. 504, 13 N. E. 39 (1887) ; Foster Lumber Co. v. 
Harlan County Bank, 71 Kan. 158, 80 Pac. 49 (1905); Cole v. Cole, 41 Md. 301 
(1874) ; Williams v. Rice, 60 Mich. 102, 26 N. W. 846 (1886) ; Hughes v. Mullaney, 
92 Minn. 485, 100 N. W. 217 (10904) ; Poole v. Tannis, 137 Wis. 363, 118 N. W. 188, 
864 (1908). Contra: Chapman v. Abrahams, 61 Ala. 108 (1878); Whaley v. 
Whaley, supra note 38; Campan v. Molle, 124 Cal. 415, 57 Pac. 208 (1899) ; Wool- 
dridge v. Scott, 69 Mo. 669 (1879) ; Marquat v. Marquat, 7 How. Pr. 417 (N. Y. 
1853) ; Durant v. Davis, 10 Heisk. 522 (Tenn. 1873). 

48 Long v. Scott, 24 App. D. C. 1 (1904). 
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PURCHASE IN THE NAME OF A RELATIVE 


In certain cases where A purchases property in the name of B 
the courts presume that A intended to make a gift to B rather than 
to make B trustee for A. Where B is related to A by blood or 
marriage or adoption or otherwise, in such a way that B is a natu- 
ral object of A’s bounty, a gift or advancement is presumed.“* 
Thus a gift or advancement is presumed where a husband takes 
title in the name of his wife,*° or a father in the name of his son,** 
or daughter,*’ or son-in-law.** So also a gift is presumed where B 
is an illegitimate child of A,*° and where B is an adopted child,” 
or is one to whom A otherwise stands in loco parentis.. On the 
other hand, a resulting trust and not a gift is presumed where B 
is A’s husband,” or father,”* or mother,” or brother or sister,°° or 





44 A gift to such a relative is presumed even in those states in which statutes 
provide that a trust shall be presumed in favor of a person paying the purchase 
price, the statutes being regarded as declaratory of the common law. Hamilton v. 
Hubbard, 134 Cal. 603, 65 Pac. 321, 66 Pac. 860 (1901); Clary v. Fleming, 60 
Mont. 246, 198 Pac. 546 (1921). j 

45 See AMEs, op. cit. supra note 3, at 268, 294; 1 PERRY, TRUSTS AND TRUSTEES, 
§ 144; Ann. Cas. 1915C 1082. Dec. Dic. tit. Trusts, § 81. 

46 See AMES, op. cit. supra note 3, at 270, 293. 

47 Doll v. Gifford, 13 Colo. App. 67, 56 Pac. 676 (1899); Barth v. Severson, 191 
Iowa 770, 183 N. W. 617 (1921); Epstein v. Ratkosky, 283 Pa. 168, 129 Atl. 53 
(1925). 

48 Jacks v. Link, 291 Mo. 282, 236 S. W. 10 (1921). 

49 Beckford v. Beckford, Lofft 490 (1774) ; Soar v. Foster, 4 K. & J. 152 (1858) ; 
Page v. Page, 8 N. H. 187 (1836) semble. 

50 Astreen v. Flanagan, 3 Edw. Ch. 279 (N.Y. 1839). 

51 Ebrand v. Dancer, 2 Ch. Cas. 26 (1680) (grandfather and grandchild) ; Cur- 
rant v. Jago, 1 Coll. 261 (1844) (uncle and nephew) ; Higdon v. Higdon, 57 Miss. 
264 (1879) (brother) ; Harris v. Elliott, 45 W. Va. 245, 32 S. E. 176 (1898) (uncle 
and nephew) ; Creed v. Lancaster Bank, 1 Ohio St. 1 (1852). But see Tucker v. 
Burrow, 2 Hem. & M. 515 (1865) (illegitimate son of a daughter). 

52 Murchison v. Murchison, 156 Ark. 403, 246 S. W. 499 (1923); Crawford v. 
Hurst, 299 Ill. 503, 132 N. E. 521 (1921), Ss. Cc. 307 Ill. 243, 138 N. E. 620 (1923) ; 
Sheffield Milling Co. v. Heitzman, 192 Iowa 1288, 184 N. W. 631 (1921) ; Glover v. 
Waltham Laundry Co., 235 Mass. 330, 127 N. E. 420 (1920) ; Kelly Springfield Tire 
Co. v. Lester, 190 N. C. 411, 130 S. E. 45 (1925) ; Hope v. Stoner, 108 Ore. 592, 218 
Pac. 555 (1923); Hofteizer v. Prange, 45 S. D. 228, 186 N. W. 963 (1922) ; Penman 
v. Blount, 264 S. W. 169 (Tex. Civ. App. 1924). Contra: Davis v. Davis, 112 Neb. 
178, 199 N. W. 113 (1924) ; Hummel v. Marshall, 95 W. Va. 42, 120 S. E. 164 (1923). 

If the wife’s money was not a part of her separate estate, the husband was en- 
titled to it at common law, and hence no resulting trust would arise. Jones v. Jones, 
80 Ark. 370, 97 S. W. 451 (1906) ; Gorman v. Wood, 73 Ga. 370 (1884). 
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nephew,” unless A has assumed to stand toward B in loco parentis. 
If a man takes title in the name of his mistress,°’ or a woman 
whom he has agreed to marry when he shall have been divorced 
by his present wife,* the presumption has been held (perhaps not 
with sufficient reason) to be one of a trust, not a gift. It has been 
held in England that when a mother takes title in the name of her 
child, a trust rather than a gift is to be presumed.” In this coun- 
try, however, it has been held that the presumption of an intention 
to make a gift to a child is as natural in the case of a mother as in 
the case of a father.°° The question is not one of the closeness of 
the relationship or the extent of natural affection, nor of a legal 
obligation to make provision. It is rather a question of whether 
B stands in such a relationship to A that it is probable that A in- 
tends to make provision for B; whether, in other words, B is a 
natural object of A’s bounty. 

Even though B is a natural object of A’s bounty, parol evidence 
is admissible to rebut the presumption of a gift and to show that a 
trust was intended by A.** The evidence may be that of circum- 
stances showing that a gift was probably not intended; or an oral 





53 Oree v. Gage, 38 Cal. App. 212, 175 Pac. 799 (1918) ; O’Neill v. O’Neill, 227 
Pa.-334, 76 Atl. 26 (1910). 

54 Forsland v. Gorman, 313 Ill. 252, 145 N. E. 187 (1924); State v. Wingert, 
132 Md. 605, 104 Atl. 117 (1918) (purchase in mother’s name without her knowl- 
edge) ; Pinkinson v. Pinkinson, 93 N. J. Eq. 583, 117 Atl. 48 (1922); Roberts v. 
Remy, 56 Ohio St. 249, 46 N. E. 1066 (1897) ; Morris v. Morris, 115 S. C. 120, 104 
S. E. 546 (1920). 

55 Camden v. Bennett, 64 Ark. 155, 41 S. W. 854 (1897); Harris v. McIntyre, 
118 Ill. 275, 8 N. E. 182 (1886). But see Ga. Ann. Cope (Park, 1914) § 3739. 

56 Doll v. Doil, 99 Neb. 82, 155 N. W. 226 (1915) ; Summers v. Moore, 113 N. C. 
304, 18S. E. 712 (1893). 

57 McDonald v. Carr, 150 Ill. 204, 37 N. E. 225 (1804). 

58 Lufkin v. Jakeman, 188 Mass. 528, 74 N. E. 933 (1905). 

59 Matter of De Visme, 2 De G. J. & S. *17 (1863) ; Bennet v. Bennet, 10 Ch. 
D. 474 (1879). Contra: Garrett v. Wilkinson, 2 De G. & S. 244 (1848) semble; 
Sayre v. Hughes, L. R. 5 Eq. 376 (1868). 

60 McCafferty v. Flinn, 125 Atl. 675 (Del. Ch. 1924); Euans v. Curtis, 190 Il. 
197, 60 N. E. 56 (1901); McGinnis v. McGinnis, 159 Iowa 394, 139 N. W. 466 
(1913) ; Blake v. Blake, 226 S. W. 837 (Mo. 1920). 

61 Where a husband takes title in the name of his wife: Smithsonian Inst. v. 
Meech, 169 U. S. 398 (1898) ; Reid v. Reid, 372 Ill. 53, 143 N. E. 392 (1924) ; Lib- 
erty Trust Co. v. Hayes, 244 Mass. 251, 138 N. E. 583 (1923) ; O’Brien v. O’Brien, 
152 N. E. 80 (Mass. 1926). But see Murray v. Murray, 153 Ind. 14, 53 N. E. 946 
(1899). 

Where a father takes title in the name of his child: Elliot v. Elliot, 2 Ch. Cas. 
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agreement may be shown that B-should hold in trust for or should 
convey to A. The courts have explained that this does not violate 
the Statute of Frauds because the presumption of a gift is a re- 
buttable presumption, and if the presumption is rebutted, the 
situation is the same as if the conveyance were made to a stranger: 
that the parol evidence of an intention to create a trust is not ad- 
mitted for the purpose of raising an express trust, for such a trust 
is unenforceable, but is admitted only to rebut the presumption of 
a gift, thus automatically raising a resulting trust.°* This reason- 
ing is somewhat artificial; but trusts arising where the evidence 
showed an intention to create a trust when land was purchased in 
the name of a relative were considered to be resulting trusts before 
the Statute of Frauds,® and the courts have held that they were of 
a kind included in Section VIII of that Statute. If no resulting 
trust were raised, it would seem that when it is shown that a trust 
was intended, although the express trust cannot be enforced, the 
transferee would be unjustly enriched at the expense of the trans- 





231 (1677); Haliday v. Haliday, 11 F. (2d) 565 (Ct. of App. D. C. 1926) ; O’Don- 
nell v. O’Donnell, 303 Ill. 31, 135 N. E. 28 (1922). 

Where a mother takes title in the name of her child: Gillespie v. Gillespie, 150 
Ga. 106, 102 S. E. 824 (1920); Cooley v. Cooley, 172 Mass. 476, 52 N. E. 631 
(1899) ; Brown v. Alexander, 118 Miss. 848, 79 So. 842 (1918). 

In a few decisions the opposite result has been reached: Kinley v. Kinley, 37 
Colo. 35, 86 Pac. 105 (1906); Mullong v. Schneider, 155 Iowa 12, 134 N. W. 957 
(1912). 

62 Smithsonian Inst. v. Meech, 169 U. S. 398 (1898) ; Wilson v. Warner, 89 Conn. 
243, 93 Atl. 533 (1915) ; Thomas v. Thomas, 79 N. J. Eq. 461, 81 Atl. 748 (1911). 

It has been said in many cases that the presumption of a gift can be rebutted 
only by very strong, clear, or even conclusive or indubitable evidence. Turner v. 
Lambert, 198 Iowa 507, 199 N. W. 415 (1924) ; Woerheide v. Kelley, 243 S. W. 158 
(Mo. 1922); Powell v. Mackenzie, 137 Md. 266, 112 Atl. 290 (1920); Brower v. 
Brower, 130 Atl. 222 (N. J. Ch. 1925) ; Doll v. Gifford; 13 Colo. App. 67, 56 Pac. 676 
(1899). See a collection of cases in ANN. Cas. 1915C 1089. The better view is that 
it is necessary only to produce such evidence as is required to establish any other 
fact. In Hartley v. Hartley, 279 Ill. 593, 602, 117 N. E. 69, 73 (1917), the court 
said: “It is the intention of the parties in such cases that must control, and what 
that intention was may be proved by the same quantum or degree of evidence re- 
quired to establish any other fact upon which a judicial tribunal is authorized to 
act.” See also Epstein v. Ratkosky, 283 Pa. 168, 129 Ail. 53 (1925). 

63 Binion v. Stone, Freem. Ch. 169, Nels. Ch. 68 (1663); Scroope v. Scroope, 
Freem. Ch. 172, 1 Ch. Cas. 27, 1 Eq. Cas. Abr. 381 (1663); Gray v. Gray, 1 Ch. 
Cas. 296, 1 Eq. Cas. Abr. 381 (1677); Elliot v. Elliot, 2 Ch. Cas. 231, 1 Eq: Cas. 
Abr. 381 (1677); Woodman v. Morrel, Freem. Ch. 32 (1678); Clark v. Danvers, 
1 Ch. Cas. 310 (1679). 
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feror if he were allowed to retain the land; and a constructive trust 
should be imposed to prevent unjust enrichment. 

The presumption of a gift may be rebutted in part or the gift 
may be shown to be conditional. If a father buys land and takes 
title in-the name of his child, intending that the child should hold 
it upon trust for the father during the life of the father, a resulting 
trust arises for the father for his life.“* If a husband buys land 
and takes title in the name of his wife, who orally agrees that it 
shall be his if she predeceases him but that if he predeceases her 
it is to be hers, and in fact she predeceases him, he is entitled to 
the property.®° The agreement negatives the intention to make a 
gift except under the circumstance of her surviving him.” 


PAYMENT OF THE PURCHASE PRICE BY THE GRANTEE FOR 
ANOTHER 


(1) Intention to make a loan. If a person pays the purchase 
price for a conveyance made to himself, it would seem at first 
blush as if there would be no ground for imposing a resulting trust. 
But suppose that the payment is made not for himself but for an- 
other. Suppose that B lends money to A in order that A may pur- 
chase land from X, but B pays the purchase money directly to X 
and takes title in his own name. It is true that in that case the 
money which was advanced by B never actually belonged either 
legally or equitably to A. Just before B paid it over to X the 
money belonged to B; just after B paid it over to X the money 
belonged to X. There were not two separate transactions in which 
B first lent the money to A, and A subsequently paid it over to 
X, in which case it would have been clearly A’s money which was 





64 Haliday v. Haliday, 11 F. (2d) 565 (Ct. of App. D. C. 1926). 

65 Smithsonian Inst. v. Meech, 169 U. S. 398 (1808); Milner v. Freeman, 40 
Ark. 62 (1882); Wilson v. Warner, 89 Conn. 243, 93 Atl. 533 (1915). So also if 
the understanding was that the wife was to have a life estate only, there is a result- 
- ing trust of the remainder after her death. Bailey v. Dobbins, 67 Neb. 548, 93 N. W. 
687 (1903). 

66 In Iowa, however, the opposite result has been reached. Mossestad v. Mos- 
sestad, 183 Iowa 311, 167 N. W. 83 (1918) (two judges dissenting). Cf. Mangan 
v. Bradac, supra note 37. In Massachusetts also it is doubtful whether a conditional 
resulting trust will arise where the circumstances show that the intention was to 
make a gift only for so long as certain conditions were complied with. Ciarlo v. 
Ciarlo, 244 Mass. 453, 139 N. E. 344 (1923). 
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paid to X. The courts have rightly held, however, that it is im- 
material that the loan to A and payment to X constitute a single 
transaction. A loan may be made in other ways than by handing 
the money over to the borrower. It may be made by paying it to 
another at the borrower’s request. Hence although B pays the 
purchase money directly to X, yet in substance it is A’s money, 
being money lent to A by B. There is therefore a resulting trust 
for A.’ B, however, having taken the title as security for the re- 
payment of the loan to A, cannot be compelled to convey to A un- 
less and until A pays B the amount of the loan. A’s equitable 
interest by way of resulting trust, therefore, is subject to B’s 
security interest. 

Similarly, if B pays a part of the purchase price to X by way 
of loan to A, and A pays the balance, B holds upon a resulting 
trust for A.’ And if B pays a part of the purchase price by way 
of loan to A, and B pays the balance on his own account, there will 
be a resulting trust pro tanto."° If B advances the purchase price 
at A’s request in payment of B’s debt to A, a resulting trust arises 
in favor of A; “ and if he advances a part of the purchase price 


in payment of his debt to A and pays the balance for himself, a 
resulting trust arises pro tanto.” Even though purchase-money 





67 Murchison v. Murchison, 156 Ark. 403, 246 S. W. 499 (1923) ; Breitenbucher 
v. Oppenheim, 160 Cal. 98, 116 Pac. 55 (1911) ; Scott v. Beach, 172 Ill. 273, 50 N. E. 
196 (1898); Hansen v. Hall Mfg. Co., 196 Iowa 1, 193 N. W. 568 (1923); Mc- 
Donough v. O’Neil, 113 Mass. 92 (1873); Fagen v. Falvey, 96 N. J. Eq. 461, 126 
Atl. 650 (1924), aff'd, 129 Atl. 922 (N. J. Ch. 1925) ; Boyd v. M’Lean, 1 Johns. Ch. 
582 (N. Y. 1815); Gates v. Keichline, 282 Pa. 584, 128 Atl. 490 (1925); Raines v. 
Raines, 96 W. Va. 65, 122 S. E. 437 (1924). See the cases cited in (1926) 42 A. L. R. 
21, 50. ' 

68 It was so held in many of the cases cited in the preceding note. 

69 Parks v. Parks, 179 Cal. 472, 177 Pac. 455 (1918); Stern v. Howell, 160 Ga. 
261, 127 S. E. 776 (1925); Wallace v. Carpenter, 85 Ill. 590 (1877); Levy v. Ry- 
land, 32 Nev. 460, 109 Pac. 905 (1910) ; Cutler v. Tuttle, 19 N. J. Eq. 549 (1868) ; 
Raines v. Raines, 96 W. Va. 65, 122 S. E. 437.(1924). 

70 Holliday v. Perry, 38 Ind. App. 588, 78 N. E. 877 (1906) (1/3); Towle v. 
Wadsworth, 147 Ill. 80, 35 N. E. 73 (1893) (1/2); Herlihy v. Coney, 99 Me. 4609, 
59 Atl. 952 (1905) (1/2). 

71 Garten v. Trobridge, 80 Kan. 720, 104 Pac. 1067 (1909). 

72 Thomas v. Thomas, 62 Miss. 531 (1885) (1/2); Sing You v. Wong Free Lee, 
16 S. D. 383, 92 N. W. 1073 (1902) (1/2). Compare Jackson v. Jackson, 80 Fla. 557, 
86 So. 510 (1920), and Banks v. Bradwell, 140 Ga. 640, 79 S. E. 572 (1913), where B 
had spent A’s money and replaced it with his own. But cf. Fickett v. Durham, 109 
Mass. 419 (1872). 





RESULTING TRUSTS ON PURCHASE OF LAND 687 


trusts have been abolished by statute, it has been held that where 
B takes title and pays the purchase price by way of loan to A, A 
has the beneficial interest in the land subject to B’s security 
interest.” 

The: situation here involved is to be distinguished from one 
which closely resembles it but in which no resulting trust will arise. 
If B makes an oral contract with A whereby B agrees to purchase 
land from X and to resell the land to A, and A agrees to purchase 
it from B, and B thereupon purchases the land from X with his 
own money, A cannot compel B to sell the land to him. The 
agreement is simply an oral agreement to purchase and resell land 
and is unenforceable under the Statute of Frauds."* If A is to 
acquire an enforceable right in the land, he must prove more than 
an agreement by B to sell to him; he must prove that when B pur- 
chased the land the money which B paid was lent to A. If B 
orally promises A to purchase land from X and to sell it to A, and 
A does not agree to buy, it is obviously impossible to spell out a 
loan from B to A, and no resulting trust will arise.”* Clearly if B 
has already paid the purchase price to X and has taken title, an 


oral agreement by B to convey to A is unenforceable.” 

The cases here involved are to be distinguished also from those 
in which B is in a fiduciary relation to A and in violation of his 
duty as fiduciary buys land for himself and with his own money, 
in which case a constructive trust will be imposed.” 





73 See supra note 18. 

74 Pumphrey v. Furlow, 144 Ark. 219, 222 S. W. 31 (1920); Walter v. Klock, 
55 Ill. 362 (1870) ; Farnham v. Clements, 51 Me. 426 (1863) ; Southwick v. Spevak, 
252 Mass. 354, 147 N. E. 885 (1925) ; McDonald v. Conway, 150 N. E. 200 (Mass. 
1926) ; Longdon v. Clouse, 1 Atl. 600 (Pa. 1885); Fogel v. Schall, 4 Atl. 339 (Pa. 
1886) ; Pinnock v. Clough, 16 Vt. 500 (1844). See (1926) 42 A. L. R. 13. 

75 Hall v. Edwards, 140 Ga. 765, 79 S. E. 852 (1913); Anderson v. Gile, 107 
Me. 325, 78 Ati. 370 (1910) ; Eisenberg v. Goldsmith, 42 Mont. 563, 113 Pac. 1127 
(1911) ; Benge v. Benge, 15 Ky. L. R. 514, 23 S. W. 668 (1893) ; Getman v. Get- 
man, 1 Barb. Ch. 499 (N. Y. 1846) ; Kellum v. Smith, 33 Pa. 158 (1859); Payne’s 
Adm’r v. Patterson’s Adm’rs, 77 Pa. 134 (1874). See (1926) 42 A. L. R. 16. 

76 Milner v. Stanford, 103 Ala. 277, 14 So. 644 (1893). See infra note 
149. 

77 See supra note 10. The distinctions here taken are brought out in Bourke v. 
Callanan, 160 Mass. 195, 35 N. E. 460 (1893). The majority of the justices there 
held that there was a mere contract to buy and resell, and not an agency; the 
minority thought that there was a loan by the grantee and that a resulting trust 
should arise. See McDonald v. Conway, supra note 74. 
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(2) Intention to make a gift. If B gives money to A in order 
that A may purchase land and A receives the money from B and 
pays it to the owner of the land, and directs him to convey the land 
to B, B presumptively holds upon a resulting trust for A.“* On 
the other hand, if B buys land and subsequently orally promises 
to convey it by way of gift to A, the promise is of course unen- 
forceable. Suppose, however, that B purchases land from X, pay- 
ing the purchase money to X and taking title in his own name, but 
intending to make a gift to A. In that case will B hold upon a re- 
sulting trust for A? Ina few cases it has been held that a result- 
ing trust arises."® In several cases, however, the opposite result 
was reached.®*® It wculd seem that these cases represent the bet- 
ter view. It is difficult to see how there can be said to be a gift of 
the money. The money was never given to A prior to the pur- 
chase of the land; and indeed it could not be validly given without 
delivery; nor did B declare himself trustee of the money for A. 
The intended gift is rather of the beneficial interest in the land 
than of the money,” and, not being evidenced by a writing, is in- 
valid. To hold otherwise would seem to fly in the teeth of the 
Statute of Frauds. 


PAYMENT OF THE PURCHASE PRICE FOR A THIRD PERSON 


(1) Intention to make a loan. In the cases heretofore consid- 
ered the respective rights of the person who paid the purchase 
price and of the grantee alone were involved. There are, how- 
ever, cases where the intention of the parties was to benefit a third 
person. Thus A may advance the purchase money for a convey- 


*8 Crawford v. Manson, 82 Ga. 118, 8 S. E. 54 (1888). 

79 Dudley v. Bachelder, 53 Me. 403 (1866) ; Hughes v. McDougall, 142 Md. 1, 
119 Atl. 691 (1922); Getman v. Getman, supra note 75, semble; Beck’s Ex’rs v. 
Graybill, 28 Pa. 66 (1857). 

80 Crawford v. Manson, supra note 78; Thorne v. Thorne, 18 Ind. 462 (1862) ; 
Carson v. Potter, 18 Pa. 457 (1852); Fidelity Ins. Trust & Safe Deposit Co. v. 
Moore, 194 Pa. 617, 45 Atl. 423 (1900). 

81 Compare the case of Deese v. Deese, 176 N. C. §27, 97 S. E. 475 (1918), in 
which it was held that where a wife paid the purchase price for land out of her sepa- 
rate estate, and took title in the names of herself and her husband, intending to 
make a gift to him of an undivided interest, but a statute provided that a wife 
could not convey to her husband an interest in land without complying with cer- 
tain statutory requirements, the husband held upon a resulting trust for her, since 
the intended gift was a gift of an interest in the land and not of an interest in the 
purchase money. 
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ance made to B, intending to make a loan to C. In that case a 
resulting trust will arise in favor of C, since the purchase money 
paid by A was paid for C and therefore was in substance C’s 
money, although A paid the money directly to the vendor, instead 
of paying the money to C and allowing C to pay it to the vendor.*” 

(2) Intention to make a gift. Suppose that A buys land, and 
takes title in the name of B, who orally agrees to hold it in trust 
for or to convey it to C, a third party, to whom A wishes to make 
a gift of the beneficial interest in thé land. Who is then entitled 
tothe land? May B keep it, or may C get it, or should it go to A? 

In In re Davis ** a woman paid the purchase money for land 
and the conveyance was made to her daughter. She intended that 
the entire beneficial interest should vest in the daughter’s children. 
The daughter subsequently became bankrupt. The woman and 
her daughter’s children united in a proceeding to enforce a trust 
of the land. It was held that a trust should be imposed. Judge 
Lowell said: 


“ The trustee thus stands in the place of a grantee who seeks to rebut 
the presumption that the trust results to the purchaser, and seeks to do 
so by showing that a trust was intended in favor of a third person, which 
trust is not enforceable against the grantee. The grantee thus claims 
the entire beneficial interest in the estate, of which she would otherwise 
have taken nothing, by showing that a beneficial interest was intended in 
some one else. She claims a beneficial interest in property because of 
the expressed intent that she should take no beneficial interest therein. 
If the purchaser had said nothing, the grantee would have taken nothing. 
Because the purchaser has said that the grantee is to take nothing, the 
grantee claims to take everything. This does not appear to be equi- 
table.” 


It seems clear that B should not be allowed to retain the land.** 
But as between A and C which should prevail? If B is willing to 


82 Kauffman v. Kauffman, 266 Pa. 270, 109 Atl. 640 (1920); Herlihy v. Coney, 
99 Me. 469, 59 Atl. 952 (1905). 

83 312 Fed. 129, 132 (D. Mass. 1901), aff'd sub nom. In re Peabody, 118 Fed. 
266 (C. C. A. 1st, 1902). 

84 In a few cases, however, the grantee has been allowed to retain the land in 
spite of his oral agreement to convey it to C. Bender v. Bender, 281 Mo. 473, 220 
S. W. 929 (1920); Spradling v. Spradling, ror Ark. 451, 142 S. W. 848 (1911); 
Betsner v. Betsner, 151 N. E. 343 (Ind. App. 1926). In Wacker v. Wacker, 147 
Mo. 246, 48 S. W. 835 (1898), the grantee was allowed to retain the land because 
A’s intention to create a trust for C was not clear. 








690 HARVARD LAW REVIEW 


convey the land to C, A cannot prevent his doing so.*° Since A 
did not intend to create a trust for himself, his only claim is based 
upon unjust enrichment; and if B is willing to carry out A’s in- 
tention, B is not unjustly enriched. It would seem clear, however, 
that if B refuses to carry out the oral agreement, C cannot compel 
B to carry it out, for to do so would violate the Statute of Frauds. 
There is no resulting trust to C who did not pay the purchase price. 
There is no constructive trust for C, for B is not enriched at C’s 
expense. It would seem, therefore, that since the courts cannot 
go forward and carry out the intended trust, they should go 
backward and put the parties as nearly as possible im statu 
quo, The intended trust being unenforceable and failing, there 
should be a constructive trust for the creator of the trust, who 
is A, the person who paid the purchase price.*® If such a trust 
fails for some reason other than that it violates the Statute of 
Frauds, a constructive trust is raised in favor of the person 
who paid the purchase price.** The same result should be 
reached where the intended trust fails because of the Statute of 
Frauds. 

If by actual fraud B prevents A from making a gift to C, which 
A would otherwise have made, he commits a tort against C, and a 
court of equity should redress the tort by compelling B to give to 
C the property which, but for the tort, C would have received.®* 





85 Sherman v. Citizens’ Right of Way Co., 37 Idaho 528, 217 Pac. 985 (1923) ; 
Riesenberger v. Shelden, 86 N. J. Eq. 436, 99 Atl. 382 (1916). 

In People v. Tombaugh, 303 III. 591, 136 N. E. 453 (1922), A purchased land in 
the name of his wife who orally agreed to devise it to A’s children by a former 
marriage, and she did devise it to them. It was held that the children derived their 
interest from their father, not from their stepmother, and did not have to pay an 
inheritance tax which would have been payable had they derived their interest from 
their stepmother. 

86 Such was the view of the court in Kronheim v. Johnson, 7 Ch. D. 60 (1877). 
In that case A paid £250 of the total price of £700 for a leasehold interest. Title 
was taken in the name of B, the father of the wife of A’s son, who borrowed the 
balance on a mortgage. There was a parol agreement that B was to settle the prop- 
erty to the use of A for life, remainder to A’s son. B, however, executed a deed of 
settlement in favor of his and A’s grandson. A brought a suit in equity against B. 
It was held that B held upon trust for A. The parol agreement in favor of A’s son 
was unenforceable, and if B refused to perform it he could be compelled to return 
the land to A. See also Martin v. Lincoln, 4 Lea 280, 334 (Tenn. 1880). 

87 See supra note 8. 

88 Compare the cases of a gratuitous conveyance upon an oral trust procured by 
fraud. Scott, supra note 2, at 667, 668. 
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The same result may perhaps be reached where B was in a confi- 
dential relationship to A and, by an abuse of that relationship, pre- 
vented A from giving the property to C.*° 

It may be argued, by analogy to the cases in which A pays the 
purchase price for land conveyed to B by way of loan to C, that 
when A pays the purchase price for land conveyed to B, intending 
to create a trust for C, in substance A is making a gift to C of the 
money used in paying for the land, that C is paying the purchase 
price with money given to him by A, and that a resulting trust in 
C’s favor should arise. If instead of paying the vendor, A pays 
money to B with which to buy land for C, and B later buys the 
land and takes title in his own name, he holds upon a resulting 
trust for C. A valid trust of the money was created in favor of 
C; and as the money belonged in equity to C, it is obvious that a 
resulting trust of the land will arise in C’s favor.*° It would seem, 
however, that when A pays the purchase price to the vendor and 
takes title in the name of B upon an oral trust for C, A and not C 
is really the person who pays the purchase price. The intended 
gift to C is rather of the beneficial interest in the land than of the 
money, and not being evidenced by a writing, should be invalid.” 
It has already been seen that where B, the grantee, pays the pur- 
chase price, intending to make a gift to A, no resulting trust 
arises.°* And similarly no resulting trust should arise in favor of 
C when A pays the purchase price for land conveyed to B, intend- 
ing to make a gift to C. 

In a few cases, however, it has been held that a resulting trust 
arises in favor of C.** Thus in Lewis v. Lewis ** a father paid the 
purchase price for land taking title in the name of his daughter’s 
husband and intending to make a gift to the daughter. It was held 





89 Kern v. Beatty, 267 Ill. 127, 107 N. E. 794 (1915). Cf. Scott, supra note 2, 
at 660. 

90 Thus in Gaines v. Drakeford, 51 S. C. 37, 27 S. E. 960 (1897), money was 
paid by subscribers to a pastor to buy a lot for a church. He bought the lot in his 
own name. It was held that there was a resulting trust for the church. 

91 See Carson v. Potter, 18 Pa. 457 (1852). 

92 See supra note 80. 

93 Siemon v. Schurck, 29 N. Y. 508 (1864) ; Matter of Steel, 68 Misc. 579, 125 
N. Y. Supp. 187 (1910) ; Freeland v. Williamson, 220 Mo. 217, 119 S. W. 560 (1909) ; 
Lewis v. Lewis, 225 S. W. 974 (Mo. 1920). See Jarrett v. Manini, 2 Hawaii 667 
(1863). 

94 225 S. W. 974 (Mo. 1920)- 
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that the daughter’s husband held upon a resulting trust for her. 
Curiously enough, the same result has been reached in New York 
where by statute purchase-money resulting trusts are abolished.” 

In California, Montana, North Dakota, Oklahoma, and South 
Dakota it is expressly provided by statute that a resulting trust 
shall arise when the consideration is paid by “ or for ” another.*® 
There is no doubt that when the money is paid by way of loan to 
another, it is paid “ for ” the other and a resulting trust will arise 
in his favor.*’ It is not clear, however, whether a payment by way 
of gift to another would give rise to a resulting trust under the 
statutes of these states. It is believed, however, that the statutes 
were intended to affirm the common-law rule; and for the reasons 
above stated it is believed that no resulting trust should arise in 
favor of the intended donee, but that a constructive trust should 
arise in favor of the person who paid the purchase price. 


PAYMENT OF PART OF THE PURCHASE PRICE 


It was at one time thought that a resulting trust should arise 


only if the whole of the purchase price is paid by the person seek- 
ing to impose the trust. Language to that effect was used by 
Lord Hardwicke in an early case.** But this idea was long ago 
repudiated, and it has been explained that Lord Hardwicke could 
not have meant what he said, or did not say what he was reported 
to have said.*® It is well settled today that a resulting trust may 





5 Siemon v. Schurck, 29 N. Y. 598, 614 (1864), aff’g s. c. sub nom. Sieman v. 
Austin, 33 Barb. 9 (N. Y. 1859). The court was of the opinion that the statute was 
not intended to apply to resulting trusts in favor of a person other than the one 
who paid the consideration, and that.apart from the statute there would be such a 
trust because the money although not paid by the intended beneficiary “ was paid 
for her and for her benefit, and the same result follows as if she had paid it herself.” 
The Minnesota court refused to follow this case. Connelly v. Sheridan, 41 Minn. 
18, 42 N. W. 505 (1880). And the decision in Siemon v. Schurck was regarded as 
so unfortunate by David Dudley Field and the other Code Commissioners that in 
their draft of a Civil Code for New York, they provided that no trust should result 
when the consideration was paid by “or for” another. Drarr or Civm Cope 
(1865) § 281, note. 

96 See supra notes 23 and 24. 

97 Walton v. Karnes, 67 Cal. 255, 7 Pac. 676 (1885). See supra note 67. 

98 Crop v. Norton, 2 Atk. 74, 9 Mod. 233 (1740). 

99 Wray v. Steele, 2 V. & B. 388 (1814). 
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arise when only a part of the purchase price has been paid by one 
person and title is taken in the name of another. 

There is some question, however, as to how far the doctrine ex- 
tends. Except where purchase-money resulting trusts have been 
abolished by statute, the courts all agree in raising a resulting 
trust pro tanto where the part of the purchase money paid by the 
person seeking to impose a resulting trust is an “ aliquot part ” of 
the whole purchase money, and where it is agreed or understood 
that he is to have a corresponding interest in the property.’ It 
is frequently stated in the cases, however, that a resulting trust 
will arise only where the whole or an aliquot part of the purchase 
money is paid by the person seeking to impose the trust, or where 
he intended to acquire the whole or an aliquot part of the property 
purchased. 

The first case in which the aliquot-part requirement is laid 
down was White v. Carpenter **' which was decided in New York 
in 1830. The case seems to have been rightly decided inasmuch 
as it was shown that the claimant’s contribution was by way of 
loan to the grantee, and that there was no intention to create a 
trust. Chancellor Jones, however, said: 


“ But though there may be a trust of a part only of the estate by im- 
plication of law, it must be of an aliquot part of the whole interest in the 
property. ... The principle is, that the whole consideration for the 
whole estate, or for the moiety or third or some other definite part of 
the whole, must be paid to be the foundation of a resulting trust; and 
that the contribution or payment of a sum of money generally for the 
estate, when such payment does not constitute the whole consideration, 
does not raise a trust by operation of law for him who pays it.” 


In another New York case, Sayre v. Townsends,’”’ decided six 
years later, the requirement was stated differently. In that case 





100 Sanders v. Steele, 124 Ala. 415, 26 So. 882 (1899); Davis v. Dickerson, 137 
Ark. 14, 207 S. W. 436 (1918) ; Richards v. Frazer, 136 Cal. 460, 69 Pac. 83 (1902) ; 
Stephenson v. McClintock, 141 Ill. 604, 31 N. E. 310 (1892) ; Thomas v. Thomas, 
62 Miss. 531 (1885); Bear v. Koenigstein, 16 Neb. 65 (1884) (1/3); Frederick v. 
Haas, 5 Nev. 389 (1870) ; Rose v. Hegeman, 2 Edw. Ch. 373 (N. Y. 1834); Gage v. 
Gage, 83 Hun 362, 31 N. Y. Supp. 903 (1894) ; Sing You v. Wong Free Lee, 16 S. D. 
383, 92 N. W. 1073 (1902) (1/16); Chambers v. Emery, 13 Utah 374, 45 Pac. 192 
(1896) semble. 

101 2 Paige 217, 240, 241 (N. Y. 1830). 

102 35 Wend. 647, 650 (N. Y. 1836). 
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B had a privilege as a settler to obtain government land on paying 
the small sum of twenty-five cents an acre. B obtained a convey- 
ance of 188 acres, A advancing the necessary $47 in cash. It was 
held that no resulting trust arose in favor of A. The total pur- 
chase price was B’s settler’s privilege, plus $47 in cash. The court 
was of the opinion that on the evidence it was probable that A had 
lent B the $47. That being true, of course no trust would arise. 
Moreover, the court below had charged the jury that the payment 
by A entitled him to a resulting trust of the whole property; and 
clearly this charge was erroneous, as the court held. In the opin- 
ion, however, the court said: “ A trust will not result to one who 
pays a part only of the consideration on the purchase of land con- 
veyed to another, unless it is some definite part of the whole con- 
sideration, as one third, one half, or the like.” 

It will be noticed that the court here laid down quite a different 
requirement from that laid down in White v. Carpenter. In the 
earlier case the requirement was that whatever was paid should 
be paid for an aliquot or definite part of the land; in the later case 
the requirement was that what was paid should be an aliquot or 
definite part of the purchase price. These two distinct ideas are 
to be found running through the subsequent cases involving the 
aliquot-part rule. In some of them the requirement is made that 
the part paid should be an aliquot part or at least a definite part 
of the whole consideration; *°* in others the requirement is made 
that the part paid should be paid for an aliquot part of or a defi- 
nite interest in the land; *** and in others both requirements are 
laid down.’* The courts frequently do not seem to realize that 
there is any difference between the two requirements. 

Strictly speaking, of course, an aliquot part is one which is ex- 
actly contained in the whole without a remainder, that is, a part 
which can be expressed by a fraction which when reduced to its 
lowest terms has unity for its numerator. The courts often speak 





103 Bibb v. Hunter, 79 Ala. 351 (1885); Perry v. McHenry, 13 Ill. 227 (1851) ; 
Onasch v. Zinkel, 213 Ill. 119, 72 N. E. 716 (1904) ; Briscoe v. Price, 275 Ill. 63, 113 
N. E. 881 (1916) ; Billings v. Clinton, 6 S. C. 90 (1874). 

104 Jy re Wood, 5 Fed. 443 (S. D. Ohio, 1881) ; McGowan v. McGowan, 14 Gray 
119 (Mass. 1859); Cutler v. Tuttle, 19 N. J. Eq. 549 (1868) ; Wheeler v. Kirtland, 
23 N. J. Eq. 13 (1872). 

105 Olcott v. Bynum, 17 Wall. 44 (U. S. 1872); Gooding v. Broadway Baptist 
Church, 46 R. I. 106, 125 Atl. 211 (1924). 
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of “ an aliquot part, such as one-half, one-third, one-fourth, etc.,” 
apparently giving the term its literal meaning. It has been ex- 
plained, however, that it is not intended that the term should be 
taken in its literal mathematical sense, and that it was intended 
“to mean a ‘particular fraction of the whole,’ as distinguished 
from a general contribution to the purchase money.” *” It is dif- 
ficult to understand exactly what is meant by the expression, a 
“particular fraction of the whole.” Any contribution toward the 
purchase price is a fraction of the whole purchase price. When 
is it a “ particular” fraction? When, on the other hand, is it a 
“ general contribution ” ? 

When A pays part of the purchase price, his intention may be 
to, acquire a beneficial interest in the land; or he may intend to 
lend the money to B; or he may intend to make a gift of the money 
or land to B. If A intends to lend the money to B, he does not be- 
come equitable owner of any part of the property. He has a per- 
sonal claim against B for the money lent, and possibly an equi- 
table lien upon the land to secure this personal claim.” If A 
intends to give the money or land to B, he has obviously no interest 
in the land and no claim against B.*** If, on the other hand, A 
intends to acquire an interest in the land, he may intend to acquire 
a fractional interest in such proportion as his contribution bears to 
the whole purchase price; or he may intend to acquire a fractional 
interest less than that; or he may intend to acquire a fractional in- 
terest greater than that, or the whole interest; or he may intend to 
acquire an interest other than a fractional interest, as for example, 
a life estate in the whole land, or the whole interest in a particular 
part of the land, which part may be in proportion to his contribu- 
tion or less or greater. 

In any case where one pays a part of the purchase price, the 
courts must determine which of these possible alternatives is to be 
adopted. There may be no other evidence offered except the evi- 
dence that he paid a part of the purchase price. In that case the 
courts must rely upon a presumption as to which of the alterna- 
tives was intended. 





106 Skehill v. Abbott, 184 Mass. 145, 147, 68 N. E. 37 (1903). See Fox v. 
Shanley, 94 Conn. 350, 358, 109 Atl. 249, 252 (1920). 

107 See supra note 42. 

108 See supra note 32. 
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If an express agreement, although oral, is proved to the effect 
that the contributor is to have an interest in the property pur- 
chased proportional to the amount of his contribution, he is clearly 
entitled to such an interest, even though the amount contributed 
is not strictly an aliquot part of the total purchase price." If he 
pays a real aliquot part of the purchase price, one half, one third, 
one fourth, etc., the courts have had no difficulty in holding that 
presumptively it was intended that he should have a correspond- 
ing aliquot part of the property purchased, and he has been held 
entitled to recover such an interest, even though no other evidence 
is offered as to the intention of the parties.**° In most states the 
courts have further held that where he contributes a part of the 
purchase price, and it is shown that a loan or gift was not intended, 
there is a resulting trust for him of an interest proportional to the 
part contributed by him, although that part is not an aliquot part 
of the total purchase price, and although no agreement or under- 
standing is shown as to the extent of the interest he was intended 
to have in the property.’ And in some states it has been held 
that where he contributes a part of the purchase price, even though 
it is not an aliquot part, it will be presumed that a trust and not a 
loan or gift was intended, and a resulting trust will arise although 





109 Breitenbucher v. Oppenheim, 160 Cal. 98, 116 Pac. 55 (1911) (85/1000) ; 
Gerety v. O’Sheehan, 9 Cal. App. 447, 99 Pac. 545 (1908) (3/10); Madsen v. Mad- 
sen, 35 Cal. App. 487, 170 Pac. 435 (1918) (12/27); Skehill v. Abbott, supra note 
106 (2/5); Neathery v. Neathery, 114 Va. 650, 77 S. E. 465 (1913) (252/588). 
And see cases cited infra note 111. 

110 Beadle v. Seat, 102 Ala. 532, 15 So. 243 (1893); Case v. Codding, 38 Cal. 
191 (1869) (1/2) ; Hayward v. Cain, 110 Mass. 273 (1872) ; Baumgartner v. Guss- 
feld, 38 Mo. 36 (1866) (1/2); Collins v. Corson, 30 Atl. 862 (N. J. Ch. 1894) 
(1/2); Hopkinson v. Dumas, 42 N. H. 296 (1861) (1/5 to each of 5); O’Donnell 
v. McCool, 89 Wash. 537, 154 Pac. 1090 (1916) (1/2). 

111 Lindley v. Blumberg, 7 Cal. App. 140, 93 Pac. 894 (1907) (16/35); Fox v. 
Shanley, supra note 106 (39/55) ; Latham v. Henderson, 47 Ill. 185 (1868) (12/25) ; 
Harris v. McIntyre, 118 Ill. 275, 8 N. E. 182 (1886) (16/21); Derry v. Derry, 98 
Ind. 319 (1884) (apparently 53/225); Clark v. Clark, 43 Vt. 685 (1868) (3/7); 
Currence v. Ward, 43 W. Va. 367, 27 S. E. 329 (1897). See also Stark’s Heirs v. 
Cannady, 3 Litt. 399 (Ky. 1823). 

In the following cases it was said that there was a resulting trust in proportion 
to the amount contributed, nothing being said as to any agreement or as to what 
the contributed amount was: Tebbetts v. Tilton, 31 N. H. 273 (1855); Hall v. 
Young, 37 N. H. 134 (1858) (contributions by others than the grantee) ; McGee v. 
Wells, 52 S. C. 472, 30 S. E. 602 (1898) ; Penman v. Blount, 264 S. W. 169 (Tex. 
Civ. App. 1924). 
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no evidence is offered as to the intention of the parties other than 
the fact of the payment.’”” In other states the view has been 
taken that where the amount contributed is not an aliquot part of 
the total purchase price, the mere payment does not raise a pre- 
sumption that a trust was intended, and that no trust would arise 
unless there is further evidence of an intention not to make a gift 
or loan but to create a trust.*** 

It is often said that a resulting trust does not arise in favor oi 
one who merely makes a “ general ” or “ indefinite ” contribution 
to the purchase price. Thus if A has made contributions from 
time to time to a fund to which B also contributes, and no account 
is kept as to the contributions made by each, and the whole fund 
is used by B in purchasing property, it is held that no resulting 
trust arises.** If A cannot show how much he contributed, obvi- 
ously he cannot prove the facts necessary to establish a resulting 





112 The Venture, [1908] P. 218 (11/21) (ship); Camden v. Bennett, 64 Ark. 
155, 41 S. W. 854 (1897) (7/10); Crawford v. Manson, 82 Ga. 118, 8 S. E. 54 
(1888) (17/35); Hinshaw v. Russell, 280 Ill. 235, 117 N. E. 406 (1917) (29/124); 
Crawford v. Hurst, 299 Ill. 503, 132 N. E. 521 (1921), s. c. 307 Ill. 243, 138 N. E. 
620 (1923) (47/52); Lowell v. Lowell, 185 Iowa 508, 170 N. W. 811 (10919) 
(18/29) ; Stevenson v. Smith, 189 Mo. 447, 88 S. W. 86 (1905) (5/16); Larrick v. 
Heatham, 288 Mo. 370, 231 S. W. 975 (1921) (63/88) semble; Baylor v. Hopf, 81 
Tex. 637, 17 S. W. 230 (1891) (48/169) semble. 

If a fund owned by two or more persons in common is paid for land, and title is 
taken in the name of one of them with the consent of the others, presumptively a 
resulting trust arises in favor of the others pro tanto, so that each will have a 
beneficial interest in the land purchased corresponding to his interest in the fund. 
Jones v. Jenkinson, 316 Ill. 264, 147 N. E. 128 (1925); O’Brien v. O’Brien, 152 
N. E. 80 (Mass. 1926); Wilson v. Wilson, 64 Mont. 533, 210 Pac. 896 (1922) ; 
Stutzman v. Gearhart, 112 Neb. 827, 201 N. W. 632 (1924); Fay v. Fay, 50 N. J. 
Eq. 260, 24 Atl. 1036 (1892); Speer v. Burns, 173 Pa. 77, 34 Atl. 212 (1896) ; 
Addison v. Ball, 262 S. W. 877 (Tex. Civ. App. 1924). 

113 Koehler v. Koehler, 75 Ind. App. 510, 523, 121 N. E. 450, 454 (1919); Mc- 
Cormick v. Cooke, 199 Pa. 631, 49 Atl. 238 (1901). 

114 Olcott v. Bynum, 17 Wall. 44 (U. S. 1872); Lane v. Lane, 149 Ga. 581, ror 
S. E. 582 (1919) ; Brooks v. Gretz, 153 N. E. 643 (Ill. 1926) ; Stelling v. Stelling, 153 
N. E. 718 (Ill. 1926) (intended trust for third person); Andrew v. Andrew, 114 
Iowa 524, 87 N.-W. 404 (1901); Hinkle v. Hinkle, 236 S. W. 30 (Mo. 1921); 
Reynolds v. Morris, 17 Ohio St. 510 (1867) ; Barger v. Barger, 30 Ore. 268, 47 Pac. 
702 (1897) ; McDonald v. McClarren, 280 Pa. 243, 124 Atl. 422 (1924) ; O’Donnell 
v. White, 18 R. I. 650, 29 Atl. 769 (1894); Billings v. Clinton, 6 S. C. 90 (1874) ; 
Watts Bros. & Co. v. Frith, 79 W. Va. 80, 91 S. E. 402 (1916). 

In some of these cases parents and adult children have pooled their earnings and 
the fund is ultimately used in buying land, title usually being taken in the name of 
the father. See as typical, Onasch v. Zinkel, 213 Ill. 119, 72 N. E. 716 (1904). 
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trust."’* At any rate, the indefinite character of his contributions 
tends to show that it was not the understanding of the parties that 
he was to receive any interest in the property purchased. If, how- 
ever, it appears that a gift or loan by A was not intended, a result- 
ing trust should arise in proportion to the contributions made by 
the parties, if it can be proved what those contributions were. 
The presumption of a gift or loan arising from the indefinite char- 
acter of the contributions should be a rebuttable presumption. 

In some cases, however, the courts talk as though the rule that 
one who makes a general contribution to the purchase price is not 
entitled to any interest in the property purchased, is a hard and 
fast rule of law; and that no resulting trust will arise even though 
it is proved that a gift or loan was not intended, unless it is proved 
that the parties had a distinct understanding that the person mak- 
ing the contribution should have a definite interest in the property 
purchased. Such a view leads to the unjust result that the person 
making the contribution loses what he contributed and contrary 
to his intention gets nothing in return. If it is shown that he did 
not intend to make a gift or loan, he must have intended to ac- 
quire an interest in the property purchased. There is no principle 
of justice or policy which should prevent his acquiring such an 
interest." 

In Massachusetts so far has the rule as to general contributions 
been carried, that in a series of cases it has been held that if a 
person contributes part of the price for the purchase of land the 
title to which is taken in the name of another, who pays the bal- 
ance under an express oral agreement between the parties that the 
former was to have the whole beneficial interest in the property 
purchased, he acquires no interest in the property so purchased." 





115 In Koehler v. Koehler, supra note 113, and in Edwards v. Edwards, 39 Pa. 
369 (1861), where the amounts respectively contributed were uncertain, the courts 
imposed a resulting trust as to one half. See also Barrows v. Bohan, 41 Conn. 278 
(1874). But by the weight of authority no such presumption is made. Devine v. 
Devine, 180 Ill. 447, 54 N. E. 336 (1809); Culp v. Price, 107 Iowa 133, 77 N. W. 
848 (1899) ; Andrew v. Andrew, supra note 114; Browdy v. Browdy, 250 Mass. 515, 
145 N. E. 868 (1925). 

116 McGowan v. McGowan, 14 Gray 119 (Mass. 1859) (A contributed $24 out 
of $344 and paid interest on mortgage note) ; Dudley v. Dudley, 176 Mass. 34, 56 
N. E. 1011 (1900) (A paid $1,000 out of purchase price of $3,800) ; Kennerson v. 
Nash, 208 Mass. 393, 04 N. E. 475 (1911) (B bid in land for $38,200, paying $1,000 
in cash as loan to A). The last of these cases seems particularly unjust since in 
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In other words, although if he pays part of the purchase price un- 
der an oral agreement that he is to get a corresponding interest in 
the land he is entitled to that interest, yet if the oral agreement 
was that he was to get the whole interest he gets nothing. 

The most extraordinary application of the aliquot-part rule is 
to be found in a New York case, Schierloh v. Schierloh.’"" In that 
case a husband purchased land for $13,500. He paid $5,500 in 
cash, and the balance was secured by bond and mortgage. Of the 
$5,500 cash, $1,175 belonged to his wife and she had given it to 
him upon his oral promise to take the title in her name. In viola- 
tion of his promise, he took title in his own name. The wife 
claimed that the husband held the whole property upon trust for 
her. This claim was properly denied. But the court went further 
and said that she was entitled to no equitable interest in the prop- 
erty except a lien upon it for her contribution. The New York 
statute which abolished purchase-money resulting trusts, ex- 
pressly excepted the case where the consideration was paid with- 
out the consent of the person paying the consideration, or where 
the land was purchased with money of another in violation of 
some trust. The court said, however, that these exceptions were 
applicable only where the whole purchase price was paid by some- 
one other than the grantee, or “ where an aliquot or sume other 
definite part of the consideration has been advanced, the parties 
intending that some specific interest shall vest in the person pay- 
ing it, or in proportion to the sum paid”; and that since in the 
instant case the amount contributed by the wife was 1175/13500, 
and it was agreed that she should have the whole property, she 
was entitled to no share of the property. Surely where a person 
takes the money of another and wrongfully uses it with money of 
his own, in purchasing property, the owner of the money should 
be entitled to a share in the land pro tanto. The trust is a con- 
structive trust."’* The intention of the wrongdoer or of his vic- 





reliance upon B’s oral promise A gave up an. interest which he already had in the 
property, and since it appeared that B never intended to perform his promise. 
Either of these circumstances would have justified the imposition of a constructive 
trust. See Scott, supra note 2, at 660, 663; AMES, op. cit. supra note 3, at 292. 

117 148 N. Y. 103, 107, 42 N. E. 409, 410 (1895). See also Leary v. Corvin, 181 
N. Y. 222, 73 N. E. 984 (1005) ; Bryant v. Allen, 54 App. Div. 500, 67 N. Y. Supp. 
89 (1900). 

118 See supra note 10. 
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tim is immaterial, and the fact that the wrongdoer did not take 
from his victim an aliquot part of the purchase price is quite im- 
material. The decision is criticized, and the court refused to 
follow it, in a recent Minnesota case.” 

It seems clear, however, that the Massachusetts and New York 
courts were right in holding that a person who pays only part of 
the purchase price is not entitled to enforce a resulting trust as to 
the whole of the property purchased, even though there was an 
express oral agreement that he should have the whole beneficial 
interest in the property.’*° Similarly also it seems clear that where 
a part of the purchase price is paid by one person and the title is 
taken in the name of another, and it is orally agreed that the per- 
son making the payment should have a fractional interest in the 
property purchased, greater than the fractional part of the pur- 
chase price which he paid, he is not entitled to the fractional in- 
terest agreed upon.’** There seems to be no reason, however, why 
he should not under these circumstances be entitled to a fractional 
interest proportional to the amount of his contribution, since it is 
shown that no gift or loan of the money was intended, but on the 
contrary. that it was the intention of the parties that he should 
have an interest in the property. The only reason for not giving 
him the whole property or the larger fractional interest, in ac- 
cordance with the agreement, lies in the requirements of the Stat- 
ute of Frauds. It is believed that the Statute does prevent his 
getting a greater interest than one proportional to his contribu- 
tion, just as it prevents his getting any interest when he makes no 
contribution. But if the general doctrine allowing a resulting 
trust in favor of one who pays the whole or a part of the purchase 
price is accepted, there is no reason why he should not get such 
share as he has paid for, even though it was orally agreed that he 
should have the whole or a greater share. 





119 Sieger v. Sieger, 162 Minn. 322, 202 N. W. 742 (1925) (10/17). See also 
Harris v. McIntyre, 118 Ill. 275, 8 N. E. 182 (1886) (16/21). See (1913) 27 Harv. 
L. REv. 125. 

120 O’Donnell v. White, 18 R. I. 659, 29 Atl. 769 (1804). 

i21 Olcott v. Bynum, 17 Wall. 44, 59 (U. S. 1872); Bailey v. Hemenway, 147 
Mass. 326, 17 N. E. 645 (1888) ; Collins v. Corson, 30 Atl. 862 (N. J. Ch. 1894); 
Sayre v. Lemberger, 92 N. J. Eq. 656, 114 Atl. 454 (1921) semble. See also Steven- 
son v. Smith, 189 Mo. 447, 88 S. W. 86 (1905) ; McGee v. Wells, 52 S. C. 472, 30 
S. E. 602 (1808). 
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When a person has contributed a part of the purchase price, it 
may appear that there was an oral agreement that he was to have 
a fractional interest in the property less than that represented by 
his contribution. Thus in Jones v. Jones,'*? A paid two sevenths 
of the purchase price, under an oral agreement that he was to 
have a one fourth interest in the land purchased. It was held thai 
there was a resulting trust in favor of A to the extent of a one 
fourth interest in the land. The decision seems to be clearly cor- 
rect. Although in the absence of evidence of the oral agreement, 
it would have been presumed that the parties intended A to have 
a two sevenths interest, the evidence of the oral agreement rebuts 
the presumption as to one twenty-eighth; and oral evidence is of 
course admissible to rebut in whole or in part the presumption of 
an intention to create a trust.’** Similarly, where A pays more 
than one half of the purchase price under an oral agreement that 
he is to have a one half interest, a resulting trust arises as to one 
half.*** 

If A pays a part of the purchase price for land, and the title is 
taken in the name of B, who pays the balance, and an oral agree- 
ment is shown that A is to have a beneficial interest in severalty 
in a particular fractional part of the property, the fraction corre- 
sponding to the fractional part of the purchase price paid by him, 
it has been held that a resulting trust arises as to that part.’* 
Thus, if A and B each pay one half of the purchase price, and title 
is taken by B under an oral agreement that A is to have the north- 
ern half of the property purchased, and B is to have the southern 
half, B holds the northern half upon a resulting trust for A, and 
holds the southern half free and clear. This result seems correct; 
for A gets no more than the part that his money paid for. On the 
other hand, if he was to have a part less than that represented by 
his contribution, it is clear that he is entitled only to the part 
agreed upon. Suppose that it was orally agreed that he was to 





122 281 Ill. 595, 117 N. E. 1013 (1917). 

123 See supra note 36. But see Collins v. Corson, supra note 121. 

124 Stephenson v. McClintock, 141 III. 604, 31 N. E. 310 (1892). 

125 McNamara v. Garrity, 106 Ill. 384 (1883) (1/4); Van Buskirk v. Van 
Buskirk, 148 Ill. 9, 35 N. E. 383 (1893) (1/2); Rayl v. Rayl, 58 Kan. 585, 50 Pac. 
501 (1897) (1/2); Brothers v. Porter, 6 B. Mon. 106 (Ky. 1845) (tract of 471 1/2 
acres; A to receive a particular 245 acres, paying corresponding amount) ; Cloud v. 
Ivie, 28 Mo. 578 (1859) (1/2). 
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have a part greater than that represented by his contribution. It 
would seem that he is entitled to the tract agreed upon.’ Even 
though the tract he was to receive may be greater in area in pro- 
portion to the whole tract than the amount he paid in proportion 
to the whole purchase price, yet it may be of less value, or at any 
rate treated by the parties as of less value. There seems to be no 
reason why the parties cannot fix the valuation for their purposes 
and agree that what A paid should be regarded as the whole price 
for the tract which it was agreed between them that he was to re- 
ceive. Although the vendor is paid one lump sum for the whole 
tract, it is only in cases where A is to receive an undivided interest 
in the whole tract that it is impossible to say that he has paid for 
more than the fraction represented by his contribution. 

Suppose A pays a part of the purchase price for land and the 
title is taken in the name of B, who pays the balance, under an 
oral agreement that A is to have not an undivided share of the 
property as a joint tenant or tenant in common, nor the whole in- 
terest in severalty in part of the property, but a limited estate in 
the whole property, such as an estate for life or for a term.of years. 
Is A then entitled to a resulting trust to the extent of the interest 
agreed upon? In one case ‘”’ it appeared that A had contributed 
a certain amount toward the payment of the purchase price of 
land, the amount of the total purchase price not being proved, un- 
der an oral agreement that A was to have a life estate in the land. 
The court held that A was not entitled to any interest in the land 
by way of resulting trust, although it was held that he was entitled 
to recover the amount he had paid, and he was given an equitable 
lien upon the land to secure his claim for repayment. On the other 
hand it is often said that it is sufficient to raise a resulting trust 
that the payment was made for a “ particular interest, as a life 
estate, or tenancy for years, or remainder, in the whole.” *** It 
would seem that this latter view is correct. The parties may fix 
the valuation of the respective interests in the property and agree 
that what A pays should be regarded as the price for the interest 
which it was agreed between them that he was to receive, although 
the vendor is paid one lump sum for the whole.*”° 





126 But see Stevenson v. Smith, supra note 121. 

127 Long v. Scott, 24 App. D. C. 1 (1904). 

128 McGowan v. McGowan, 14 Gray 119, 121 (Mass. 1859). See supra note 104. 
129 Cf. supra note 126. 
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PURCHASE PRICE OTHER THAN MONEY 


The consideration furnished for the purchase of land need not 
be money, in order to raise a resulting trust for the person furnish- 
ing the consideration. Thus X may sell land to A in consideration 
of the transfer by A to X of other land, or of chattels, or of the 
discharge of a debt of X to A; and if by A’s direction X conveys 
the land to B, presumptively B holds upon a resulting trust for 
A.° If the property transferred by A was only a part of the pur- 
chase price, the balance being furnished by B, whether in cash or 
otherwise, presumptively B holds upon a resulting trust for A pro 
tanto.** Thus in Mumpower v. Castle,’** land was conveyed to a 
husband in consideration of two horses, one heifer, seven sheep 
and two calves, contributed by his wife, and two sheep and two 
hogs contributed by him. It was held that the wife was entitled 
to a resulting trust in such proportion as the value of the animals 
contributed by her bore to the value of all the animals transferred. 
Similarly, if A and B have an interest in land which is transferred 
in exchange for other land, the title to which is taken in the name 
of one of them, there will be a resulting trust pro tanto in favor of 
the others in the land so acquired.*** So also if several persons, 
for example heirs of a decedent, have interests in land which is 
sold, and one of them releases his interest as part payment for the 
land, a resulting trust arises pro tanto.’** 

Suppose, however, that A transfers chattels to B and not to X, 
at a valuation agreed upon between A and B, and B pays their 
agreed value in cash to X, for land which X conveys to B. In this 
case also a resulting trust arises in favor of A.*** The purchase 
price is in substance paid in whole or in part by A, and if the title 





130 McNamara v. Garrity, supra note 125; Tamingo v. Freiberg, 188 Iowa 788, 
176 N. W. 791 (1920); Brady v. Brady, 238 Mass. 302, 130 N. E. 677 (1921); 
Frederick v. Haas, 5 Nev. 389 (1870) ; Clark v. Clark, 43 Vt. 684 (1868). 

181 Hinshaw v. Russell, 280 Ill. 235, 117 N. E. 406 (1917); Baylor v. Hopf, 81 
Tex. 637, 17 S. W. 230 (1891) ; Clark v. Clark, 43 Vt. 685 (1868). 

132 128 Va. 1, 104 S. E. 706 (1920). 

183 Fay v. Fay, 50 N. J. Eq. 260, 24 Atl. 1036 (1892). 

184 Donlin v. Bradley, 119 Ill. 412, 10 N. E. 11 (1887); Bigley v. Jones, 114 Pa. 
510, 7 Atl. 54 (1886). 

185 Magee v. Magee, 233 Mass. 341, 123 N. E. 673 (1919); Frederick v. Haas, 
Supra note 130. 
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is taken in the name of B, he will hold upon a resulting trust for 
A in whole or in part as the case may be. It is in effect a sale of 
the chattels by A to B and a payment of the price for A to X. 


PURCHASE ON CREDIT 


If A purchases land from X, A giving his note to X for the pur- 
chase price, and the land is conveyed to B, 8 presumptively holds 
upon a resulting trust for A.*** Aithough A has not paid the pur- 
chase price in cash, the obligation incurred by him is all that is 
given to X for the land, and it is given by A. A is therefore the 
real purchaser and B takes upon a resulting trust for him. Even 
if A subsequently fails to pay his notes for the purchase price 
and they are paid by B, the resulting trust which arose when the 
title was conveyed to B is not destroyed,’*’ although B will acquire 
a security interest in the land.*** If A pays part of the purchase 
price in cash and gives his note for the balance, taking title in the 
name of B, B holds upon a resulting trust for A.**° And if B pays 
part of the purchase price and A gives his note for the balance, B 
holds upon resulting trust for A pro tanto.'*° 

Suppose, however, that it is the grantee’s note that is given to 
the vendor. If an oral agreement had been made between A and 
B prior to the conveyance that B would give his note to the owner, 
but that A would pay the note on its maturity, and that B would 
hold the land in trust for A, B holds upon a resulting trust for A." 





136 Bibb v. Hunter, 79 Ala. 351 (1885); Lutyens v. Ahlrich, 308 Ill. 11, 139 
N. E. 50 (1923) ; Rickes v. Rickes, 81 Ind. App. 533, 141 N. E. 486 (1924) ; Wood- 
ward v. Woodward, 89 Neb. 142, 131 N. W. 188 (1911) ; Hopkinson v. Dumas, 42 
N. H. 296 (1861) (1/5); Morey v. Herrick, 18 Pa. 123 (1851) (1/2); Williams v. 
Wager, 64 Vt. 326, 24 Atl. 765 (1892). 

187 There is no presumption that the parties intend to extinguish the resulting 
trust. Even if it is orally agreed that B is to have the beneficial interest, it would 
seem that the resulting trust for A, once having arisen, cannot be extinguished by 2 
parol agreement. Millard v. Hathaway, 27 Cal. 119, 144 (1865); Hatcher v. 
Hatcher, 264 Pa. 105, 107 Atl. 660 (1919). But see Warren v. Tynan, 54 N. J. Eq. 
402, 34 Atl. 1065 (1896) ; Gorrell v. Alspaugh, 120 N. C. 362, 27 S. E. 85 (1897). 

138 Bibb v. Hunter, supra note 136. 

139 Yetman v. Hedgeman, 82 N. J. Eq. 221, 88 Atl. 206 (913). 

140 Bibb v. Hunter, supra note 136. 

141 Kronheim v. Johnson, 7 Ch. D. 60 (1877) ; Haliday v. Haliday, 11 F. (2d) 
565 (Ct. of App. D. C. 1926); Breitenbucher v. Oppenheim, 160 Cal. 98, 116 Pac. 
55 (1911); Fleming v. McHale, 47 Ill. 282 (1868) ; Skahen v. Irving, 206 Ill. 597, 





RESULTING TRUSTS ON PURCHASE OF LAND 705 


If under a similar oral agreement B had paid cash which A had 
agreed to repay, B would be making a loan to A so that in effect A 
would be paying the purchase price with money borrowed from 
B.'*” Although no cash is paid, yet if B lends his credit to A, that 
is sufficient to raise a resulting trust.’** Since A has agreed to pay 
B’s obligation, A is the real purchaser. B, however, has a security 
interest in the land to secure him for the payment he may be called 
upon to make to the vendor. The same result is reached where 
the vendor sells partly for cash and partly on credit. If the cash is 
paid by A, or if it is paid by B by way of loan to A, and if A agrees 
to save B harmless upon B’s obligation to pay the balance to the 
vendor, A is the real purchaser, and B will hold upon a resulting 
trust for him, subject only to a security interest in B to secure 
him for the payment he has made or may be called upon to make 
to the vendor.*** 

If the property is purchased upon the credit of B, but there was 
at the time of the purchase an oral contract between A and B 
whereby A agreed to contribute in part to the payment of B’s ob- 
ligation to the vendor, a resulting trust pro tanto arises.’** Thus 
in Fox v. Shanley,'** land was purchased for $5,500 by a husband 
and wife. The husband paid $1,900 in cash and the wife paid 
$1,100 in cash, and a note was given for the balance of $2,500 
which was signed by the wife. It was agreed between the hus- 
band and wife that he would pay $2,000 on the note and that she 
would pay the remaining $500. The title to the land was taken 





69 N. E. 510 (1903); Dudley v. Bachelder, 53 Me. 403 (1866); Miller v. Miller, 
tor Md. 600, 61 Atl. 210 (1905); Davis v. Downer, 210 Mass. 573, 97 N. E. 90 
(1912); Crowley v. Crowley, 72 N. H. 241, 56 Atl. 190 (1903); Cleavenger v. 
Felton, 46 W. Va. 249, 33 S. E. 117 (1899). Contra: Lincoln v. Chamberlain, 61 
Cal. App. 390, 214 Pac. 1013 (1923). 

142 See supra note 67. 

143 “Tt was the equivalent of a loan of credit by the grantee for the benefit of 
persc. s paying for the purchase. It can stand on no different ground from a loan 
of money.” Davis v. Downer, 210 Mass. 573, 575, 97 N. E. 90, 92 (1912). 

144 Davis v. Downer, supra note 143. 

145 Heflin v. Heflin, 208 Ala. 69, 93 So. 719 (1922) (1/2); Gerety v. O’Sheehan, 
9 Cal. App. 447, 99 Pac. 545 (1908) (3/10); Fox v. Shanley, 94 Conn. 350, 109 Atl. 
. 249 (1920) (39/55); Towle v. Wadsworth, 147 Ill. 80, 30 N. E. 602, 35 N. E. 73 
(1893) ; Burleigh v. White, 64 Me. 23 (1874) ; Wood v. White, 123 Me. 139, 122 
Atl. 177 (1923) (1/2); Rose v. Hegeman, 2 Edw. Ch. 373 (N. Y. 1834) (1/2); 
Kernkamp v. Schulz, 44 N. D. 20, 176 N. W. 108 (1919) (1/2). 

146 94 Conn. 350, 109 Atl. 249 (1920). 
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in the wife’s name, because the husband was busy and it was 
erroneously thought that a conveyance could not be made unless 
the grantee was present when the title passed. When the note 
matured, the husband paid the vendor $2,000 and the wife paid 
the vendor $500, as had been agreed between the husband and 
wife. It was decided that the wife held upon a resulting trust for 
the husband in proportion to his contribution. In estimating the 
husband’s contribution he was credited not only with the $1,900 
cash which he paid prior to the conveyance, but also with the 
$2,000 which he agreed with his wife to pay upon her note to the 
vendor, and which he subsequently paid. It was accordingly held 
that he was entitled in equity to 39/55 of the land. The decision 
seems sound. 

The case of Lynch v. Lynch," however, seems to go too far. 
In that case three brothers, A, B, and C, purchased land, taking 
title in the name of their father. The total purchase price was 
$2,800, but only $800 was to be paid in cash, the land being sub- 
ject to a preéxisting mortgage for $2,000. One of the brothers, 
C, paid the vendor the $800 in cash. There was an oral under- 
standing among the three brothers that each was to pay what he 
could toward discharging the mortgage, and that each was to re- 
ceive back what he paid when the property was sold. A subse- 
quently contributed $520, and B $800, and C $680. The mort- 
gage was not cancelled but C obtained an assignment of it from 
the mortgagee and also obtained a conveyance of the property 
from the father. It was decided that C held upon a resulting trust 
for A and B in proportion to their contributions. It is to be no- 
ticed that the payments made by A and B were made subsequent 
to the conveyance and that at the time of the conveyance they had 
not bound themselves to pay any amount. It is to be noticed also 
that the understanding was not that they were to receive a pro 
rata share of the property but were to receive the amounts which 
they might contribute. It would seem clear that they were en- 
titled to be subrogated to the rights of the mortgagee to the extent 
to which tuey had contributed toward the discharge of the mort- 
gage. It seems difficult, however, to justify the holding that they 
were entitled to a pro rata share of the property itself. 





147 249 Mass. 543, 144 N. E. 375 (1924). 
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In Jacksonville National Bank v. Beesley,'** a husband pur- 
chased land for $8,100, and the land was conveyed to him. He 
paid $2,700 in cash at the time and gave two notes for $2,700 each. 
These notes were signed also by his wife and were secured by a 
mortgage upon the premises. A subsequent payment of $2,500 
was made on these notes. The husband then became insolvent. 
There was evidence that prior to the purchase the husband and 
wife had made an oral agreement that the wife would contribute 
to the payment of the notes given for the purchase price if she 
could sell certain property of her own, and that she should have 
an interest in the land purchased and share in the profits when it 
should be resold; that she did later sell her property; and that the 
subsequent payment of $2,500 was made by her from the pro- 
ceeds of such sale. The wife claimed 25/81 of the land by way 
of resulting trust, and this claim was resisted by the husband’s 
creditors. It was held that no resulting trust arose in the favor of 
the wife. The reasons given by the court are somewhat vague. 
Some stress was laid on the fact that the wife had no share in the 
first cash payment; but that is not fatal. Some stress was laid on 
the fact that the amount she paid was not an aliquot part of the 
purchase price and that there was no agreement that she should 
have an aliquot part of the land purchased; but that again is not 
fatal. The real trouble seemed to be that the wife’s agreement to 
contribute was only upon the contingency of. her effecting a sale 
of her own property. Is the fact that her agreement to contribute 
was conditional a fatal objection to imposing a resulting trust? 
It would seem that it should not have been so held, especially in 
view of the fact that she, as well as her husband, had signed the 
purchase-money notes, 

With these cases must be contrasted those in which B has al- 
ready obtained an interest in the land before making an agreement 
with A. If B purchases land from X on credit, taking title and 
giving his note or other obligation to the vendor for the purchase 
price, and subsequently A pays the purchase money to X, no re- 
sulting trust will arise in favor of A, even though B orally then 
agreed to give A the beneficial interest in the land, if there 
was no agreement between A and B at the time B purchased the 





148 y59 Ill. 120, 42 N. E. 164 (1895). 
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land from which a loan by B to A could be spelled out.'*® The re- 
sulting trust must arise, if at all, at the time of the purchase by B. 
If B has once acquired the legal and beneficial ownership of the 
land, an oral agreement by B to transfer it to A if A pays X the 
purchase price, will be unenforceable under the Statute of Frauds. 
Prior to A’s payment B was the legal and beneficial owner of the 
land, subject only to the vendor’s lien, if any. To give A the bene- 
ficial interest in the property would do more than put the parties 
in statu quo; it would be affirmatively enforcing an oral agree- 
ment respecting land in violation of the Statute of Frauds. A may, 
however, recover from B the amount which he paid, for otherwise 
B would be unjustly enriched.** If the vendor had a lien upon 
the land for the unpaid purchase price, A is entitled to subrogation 
to that lien. He paid under a contract which has failed because 
of the Statute of Frauds, and is entitled to be put im statu quo.’™ 

Suppose that A paid the purchase price after B had contracted 
to buy the land, but before the conveyance was made to B. It 
would seem that no resulting trust should arise in favor of A.*” 
Prior to the oral agreement with A, B had the beneficial though 
not the legal title. An oral contract to transfer the beneficial in- 
terest to A would not be binding, nor would an oral contract to 
convey the legal title to A be binding. A resulting trust will not 
arise in A’s favor unless he pays the purchase price at or prior to 
the time when B receives the beneficial interest. It would seem 
also that if A’s payment was made after B had acquired a valid 
option, no resulting trust would be raised. If, however, B had only 
an oral and therefore unenforceable contract with the owner prior 





149 Olcott v. Bynum, 17 Wall. 44, 59 (U. S. 1872) ; Ducie v. Ford, 138 U. S. 587 
(1891), aff’'g 9 Mont. 233, 19 Pac. 414 (1888) ; Allen v. Caylor, 120 Ala. 251, 24 So. 
512 (1898); Reeves v. Reeves, 165 Ark. 505, 264 S. W. 979 (1924); Gales v. 
Stokeley, 151 Ga. 718, 108 S. E. 34 (1921) ; Pickler v. Pickler, 180 Ill. 168, 54 N. E. 
311 (1809); Westerfield v. Kimmer, 82 Ind. 365 (1882); Wallaces v. Marshall, 9 
B. Mon. 148 (Ky. 1848); Buck v. Swazey, 35 Me. 41 (1852); Bush v. Bush, 134 
Miss. 523, 99 So. 151 (1924); Sayre v. Townsends, 15 Wend. 647 (N. Y. 1836); 
De Roboam v. Schmidtlin, 50 Ore. 388, 92 Pac. 1082 (1907); Allen v. Allen, 101 
Tex. 362, 107 S. W. 528 (1908) ; Wilder’s Executrix v. Wilder, 75 Vt. 178, 53 Atl. 
1072 (1903) ; Moss v. Moss, 88 W. Va. 135, 106 S. E. 429 (1921). 

150 Malone v. Romano, 05 N. J. Eq. 291, 127 Atl. 91 (1923); Torrey v. 
Cameron, 73 Tex. 583, 11 S. W. 840 (1889) ; Pinnock v. Clough, 16 Vt. 500 (1844). 

151 Allen v. Caylor; Wallaces v. Marshall; Allen v. Allen; Wilder’s Executrix v. 
Wilder, all supra note 149. z 

152 Musselman v. Myers, 240 Pa. 5, 87 Atl. 425 (1913). 
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to the payment by A, a resulting trust should arise on the payment 
of the purchase price by A. 

In several cases, however, it has been held that if B makes a 
valid contract to purchase land, and subsequently makes an oral 
contract with A that if A will pay the whole or a part of the pur- 
chase price, he should receive the whole or a part of the land, and 
A does thereafter pay the whole or a part of the purchase price and 
legal title is conveyed to B, B will hold upon a resulting trust in 
whole or pro tanto for A.’ In these cases it is said to be suffi- 
cient that A’s payment was made before the legal title was con- 
veyed to B although made after B had acquired an equitable in- 
terest in the property. And in Texas it has been held that if B 
buys land and gives his notes in payment, and the vendor conveys 
the land to him, expressly retaining a vendor’s lien, and later B 
orally agrees to convey the land to A if A will pay the purchase- 
money notes, and A subsequently pays the notes, B holds upon a 
resulting trust for A.*°* It would seem, however, that A should 
not be entitled to the land, but should merely be subrogated to the 
vendor’s lien. 


CoNCLUSION 


Since the enactment of the Statute of Frauds just two hundred 
and fifty years ago, there has been a great deal of litigation arising 
out of cases in which one person has paid the purchase price for 
land which is conveyed to another. In the United States particu- 
larly the number of litigated cases has been enormous. In the 
Century Digest there are one hundred and ten columns of these 
cases; in the first Decennial Digest, sixty columns; in the second 
Decennial Digest, fifty-six columns; and in the subsequent annual 
American Digests, about one hundred columns more; or consider- 
ably over three hundred columns in all. 

The wisdom of allowing these trusts may be questioned. It has 
been said that “rules better calculated to promote litigation and 
perjury . . . it has rarely been the evil fortune, even of Chancery 
lawyers, to invent.” *° The Real Property Commissioners in 





153 Lynch v. Herrig, 32 Mont. 267, 80 Pac. 240 (1905) ; Brown v. Cave, 23 S. C. 
251 (1885); Murry v. Sell, 23 W. Va. 475 (1884); Seiler v. Mohn, 37 W. Va. 507, 
16 S. E. 496 (1892). 154 Johnson v. Smith, 280 S. W. 158 (Tex. 1926). 

155 3 STEPHEN, COMMENTARIES (14th ed. 1903) 505. 





710 HARVARD LAW REVIEW 


New York one hundred years ago condemned these trusts and suc- 
ceeded in abolishing them in New York, and in half a dozen other 
states.°° No doubt the allowing of purchase-money resulting 
trusts has led to much litigation and doubtless to some perjury. 
Nevertheless, to abolish these trusts may well be felt to lead to 
greater evils than follow from their retention. To one who reads 
the vast number of cases in which the courts have given relief to 
the trustful person who pays the purchase price relying upon the 
good faith of the grantee, the thought of the consequences of deny- 
ing such relief is somewhat appalling. It is true that if resulting 
trusts were abolished men might more often reduce their agree- 
ments to writing; but there are about as many litigated cases in- 
volving such trusts in states in which statutes have abolished them 
as in the other states. It is true that in some of the cases in which 
a trust has been imposed, there may have been perjured testimony. 
It is believed, however, that the danger of enforcing a trust based 
upon such testimony is not great. The proceedings are in equity 
and as a rule no jury passes on the facts. The courts are slow to 
impose a trust unless convinced of the truth of the claim; their 
sympathies are not so easily swayed as those of a jury might be. 





156 Jt is interesting to notice the reasons given by the Commissioners for abolish- 
ing purchase-money resulting trusts. 3 N. Y. Rev. Stat. (2d ed. 1836) 583, 585. 
They did not mention the prevention of false claims that a trust was intended, the 
reason usually given for requiring a written memorandum. The reasons given were 
in substance three: first, that the general purpose of the Revised Statutes in pro- 
hibiting the creation of formal trusts except for designated purposes would be de- 
feated if this class of resulting trusts were retained ; second, that the chief if not the 
only purpose in creating such trusts is an unlawful one, such as to defraud creditors, 
and that the effective way to prevent such fraud is to abolish them altogether; and 
third, that the Statute of Uses executes such trusts by putting the legal title in the 
person who paid the consideration, and he could avoid any conveyance made by 
the grantee even to a purchaser for value and without notice. It would seem, how- 
ever, that these reasons are equally applicable to trusts expressly declared by the 
grantee in a writing not contained in the deed of conveyance. Yet such trusts are 
valid. See Woerz v. Rademacher, 120 N. Y. 62, 23 N. E. 1113 (1890). As to the 
second reason, moreover, actual experience as shown in a multitude of cases proves 
that such trusts are very often created without fraudulent intent. As to the third 
reason, the better view would seem to be that the Statute of Uses does not execute 
resulting trusts. See Kates, Future INTEReEsTS (2d ed. 1920) § 56. To abolish the 
presumption that a trust is intended may not be unreasonable; but to allow the 
grantee to keep the property when it is expressly shown even by parol evidence 
that he was not intended to keep it results in unjust enrichment, a result which the 
reasons given by the Commissioners are not, it is submitted, sufficient to justify. 
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It would seem not unreasonable to abolish the presumption that 
a trust is intended merely because one person pays the purchase 
price for a conveyance to another, and to put upon the purchaser 
the burden of proving that a trust was intended. If, however, he 
does succeed in convincing the court that a trust was intended, he 
should be allowed to recover the property. The danger of per- 
jured testimony is not sufficiently great to justify the unjust en- 
richment of the grantee which would follow from his retention of 
the property. To give such relief does not, it is believed, improp- 
erly infringe upon the policy declared by the legislature in the 
Statute of Frauds. It merely prevents the use of that statute as 
an instrument enabling one person to profit at the expense of an- 
other. In general, therefore, it may be said that the doctrine as 
laid down by the courts is, on the whole, a wise one; although the 
arbitrary limitations and subtle distinctions made by some courts 
in the application of the doctrine should be condemned. It is 
owing to these limitations and distinctions, it is believed, that the 
mass of litigation is so large, and it is certainly due to them that 
the law is so uncertain. 

Austin Wakeman Scott. 
Harvarp LAw ScHOOL. 
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THE RELATION BETWEEN HEARSAY AND 
PRESERVED MEMORY 


I 


UMAN testimony cannot be assigned its proper value without 
knowledge of the powers of perception, memory and narra- 
tion of the witness, and of his opportunity and desire to exercise 
them honestly and efficiently in the situation under examination. 
The reception of a correct impression requires not only capacity 
and opportunity for exact observation but also the disposition to 
use them. Moreover, the most careful and competent observer may 
have a faulty memory; he may mistake imagination for recollec- 
tion; he may be prone to substitute reconstructing for remember- 
ing. And, granting excellent observation and perfect memory, the 
power of precise expression may be lacking. An honest witness 
may convey a totally wrong impression because of limitations of 
which he is unaware. On the other hand, a witness whose knowl- 
edge is complete may deliberately falsify. Honest stupidity and 
studied dishonesty are often equally harmful, and one is quite 
as difficult as the other to uncover. 

The judicial device for exposing these weaknesses is cross- 
examination. Its most dramatic quality is its power to detect wil- 
fully false testimony, but more valuable is its capacity for bringing 
to light errors of perception, defects of memory and deficiencies 
of narration. It requires no extended trial experience to demon- 
strate that for every perjurer there are scores of honest witnesses 
whose direct examination produces the effect of falsehood because 
its subject matter was incorrectly or incompletely observed or 
inaccurately remembered or inadequately narrated. It might, 
then, be argued that in a judicial investigation no testimony should 
be received which is not tested in the fire of cross-examination. 
There are, however, some countervailing factors. 

First, the machinery provided for judicial investigation is not 
capable of producing nicely accurate results. The trial judge is 
usually of ordinary learning and ability. The jury is a body of 
men unskilled in the weighing of facts or the making of fine dis- 
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tinctions. The lawyers are advocates whose business it is to pre- 
sent in as persuasive a manner as possible the facts and arguments 
supporting the contentions of their respective clients. The judge, 
lawyers and jury have to function in physical surroundings not 
conducive to keen, intelligent inquisition — in court rooms ill 
ventilated, badly lighted, and with poor acoustic properties. 

Again, a lawsuit is not a scientific investigation for the ascer- 
tainment of truth, but an adversary proceeding for the adjustment 
of a dispute between litigants. The question is not scientifically 
framed. By the pleadings many elements of the case may be 
eliminated which any scientist would deem important if not essen- 
tial. Almost immediate decision is demanded. The court cannot 
postpone its determination until satisfactory data can be accu- 
mulated and collated. It must do its best with the evidence at 
hand. The court makes no independent investigation of the facts. 
It requires the litigants to furnish them. Testimony that the oppo- 
nent is willing to have admitted will ordinarily be received al- 
though it might have been rejected on objection. The court. will 
not compel a party to cross-examine his,adversary’s witness and is 
under no duty to conduct a cross-examination for itself. Conse- 
quently, even in the best conducted trials the triers of fact must 
hear and consider much testimony which has not been subjected 
to any effective cross-examination. 

It must be apparent, then, that when any relevant and material 
evidence is offered, the propriety of its reception does not depend 
on whether it is true — whether it represents the factual situation 
it purports to describe. If there were no disputes as to the facts, 
there would be few lawsuits. It must also be obvious that to reject 
testimony because not accompanied by all data necessary for a 
faultless appraisal of its worth, would be an irrational impractica- 
bility. To do so would in the vast majority of cases leave judge 
and jury to determine the issue upon hopelessly insufficient infor- 
mation. It is absurd to handle a crude machine as if it were a deli- 
cately adjusted instrument. Men do not expect hay scales to 
weigh to a milligram, or a draper’s yard-stick to be graduated to a 
thousandth of an inch. In Utopia, doubtless, a machine of flawless 
perfection, automatically yielding minutely accurate products, 
would be provided for this vastly important business of adminis- 
tering justice. In Utopia, too, omniscience would sit upon the 
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bench or in the jury-box. But so long as the adjustment of dis- 
putes must be entrusted to mere man, so long will human limita- 
tions continue to operate in the process and in the result. And 
those limitations powerfully affect the kind of evidence producible 
as well as the practicability of appraising it. Consequently if the 
evidence is capable of a reasonably satisfactory valuation, it 
should be received for what it is worth. 

What, then, of hearsay? When a witness under oath and sub- 
ject to cross-examination reports the declaration of another, he is 
testifying only to the fact and content of the declaration. If that 
declaration is to be used as probative of the matter asserted in it, 
the declarant is for that purpose the real witness. He is not under 
oath or subject to cross-examination in the pending proceeding. 
His declaration is mere hearsay. Prima facie it is incapable of 
intelligent evaluation by the trier of facts. But only prima facie. 
There was once a time when all hearsay was receivable; there 
never was a time when all hearsay was rejected. From its incep- 
tion the anti-hearsay rule has had its exceptions. And the present 
tendency in judicial decision and legislation is to broaden rather 
than to narrow the scope of these exceptions. An examination of 
the authorities will demonstrate that the courts in dealing with 
hearsay have never required any adequate substitute for cross- 
examination as a prerequisite to its admissibility. Indeed the chief 
inquiry in the earlier cases concerns the necessity for its use rather 
than its elements of trustworthiness; and even today most of the 
exceptions require the declarant to be unavailable. As to trust- 
worthiness the courts seem to be satisfied with a showing of cir- 
cumstances in which a normal man in the situation of the declarant 
would have desired to tell the truth, and in which the dangers 
from deficiencies in his perception, memory and narration are not 
incapable of intelligent appraisal by the trier of fact. It is not 





1 As tending to show that in the various exceptions to the hearsay rule the 
dangers of deliberate or inadvertent departure from the perfect in perception, mem- 
ory and narration are usually not eliminated but merely reduced to a manageable 
condition, the following suggestions are offered: 

(a) Former Testimony. If this is to be regarded as an exception to the hearsay 
rule, it is unique in that the witness was subjected to cross-examination by the 
opponent or his representative in a judicial proceeding. 

(b) Admissions. Here the admitter can hardly be heard to object that he had 
no opportunity to cross-examine himself. Since parties have become competent, 
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suggested that this generalization will explain all the cases, or that 
it is consistently applied. Much less is it contended that the courts 





he can produce all the facts concerning his perception, memory and narration. See 
(r), infra, for vicarious admissions. 

(c) Reputation. The witness testifies and can be cross-examined as to the 
existence and content of the reputed fact. Its correspondence with the actual is 
assumed. The powers of perception, opportunities of observation, and the desires 
or incentives for correct narration of the originators of the reputation are usually 
beyond the scope of searching inquiry. If actual trustworthiness, rather than the 
ability of the trier to evaluate, were the test of admissibility, the comparative 
treatment by the courts of former testimony and reputation would be too ridicu- 
lous for serious comment. As it is, it is none too easy to refrain from sarcasm. 

(d) Commercial Lists and Reports. The compiler usually has adequate power, 
opportunity and incentive for correct perception; memory is not generally involved; 
the dangers of incorrect narration are minimized by the fact that the reports are 
likely to be checked by the members of the trade or profession for whom they are 
prepared. There is always the possibility that the compiler has been careless or has 
deliberately falsified as to a single item or a single report; but the normal man in 
his situation would desire to tell the truth; and the triers can be fully informed as 
to the methods of preparing such reports and can give them their proper value. 

(e) Learned Treatises. These usually contain the accepted opinion of the 
particular profession. The basis of the opinion and the validity of the conclusion 
cannot be tested by cross-examination. Memory is not involved, but both percep- 
tion and narration are beyond the reach of the cross-examiner. But as compared 
with the perils of accepting the testimony of expert medical and other professional 
advocates in court, the dangers of receiving a standard treatise do not appear 
ominous. The normal’ man in the place of the writer would desire to speak truly; 
evidence as to the acceptance or rejection of the treatise by the profession gener- 
ally is usually available; the trier can readily be put in a position to make a 
satisfactory appraisal of the testimony. Yet only a few courts recognize this 
exception. 

(f{) Shop Books and Regular Entries. Here there can be little danger of inad- 
vertent error in perception, memory or narration, since the entries usually are of 
regular and rather simple matters and are made near the time of the event. The 
danger is of fabrication; and lack of opportunity for cross-examination would be 
fatal, were it not that the courts believe that the normal man under the same cir- 
cumstances would desire to tell the truth. When the triers are furnished with the 
facts concerning the manner, time, etc., of making the entries and concerning the 
general conduct of the business, they will ordinarily not give such entries greater 
weight than they deserve. 

(zg) Official statements. Where the official statement records matters within 
the personal observation of the recorder, it seems safe to assume that the official 
had the opportunity and incentive to observe correctly; no appreciable exercise of 
memory is usually required; and there is little danger of error in narration. Offi- 
cial duty seems a sufficient guarantee of a desire to observe and record correctly. 
Yet the powers of accurate perception and narration are by no means warranted, 
and officials have been known on occasion. even to fabricate official entries. In 
short, though the official statement can be safely valued by the trier, it is not as 
reliable as if tested by cross-examination. And when the statement is of matters 
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have been or have purported to be consciously guided by it. What 
is asserted is, that in most of the recognized exceptions to the rule 





observed by others, all the defects of hearsay are present in measurable degree. 
Courts admitting such records must do so, not on the ground that they are trust- 
worthy, but that the trier is able to appraise their value with substantial accuracy. 

(h) Declarations of Presently Existing State of Mind. Here memory is clearly 
not involved, and there is no danger of error in perception. The likelihood of inad- 
vertent errors in narration is slight. The only safeguard against fabrication is the 
requirement that the declaration be made naturally and without circumstances of 
suspicion. The dangers of fabrication and of incompleteness of narration do exist, 
and cross-examination might expose them. 

(i) Contemporaneous Declarations (Res Gestae). There is little danger of 
fabrication, memory is not involved, but there is ordinarily rather insufficient means 
of checking accuracy or completeness of observation, or completeness of narration. 

(j) Spontaneous Declarations (Res Gestae). As in the previous exception, the 
danger lies in the possible inaccuracies and incompleteness of perception and nar- 
ration. 

(k) Dying Declarations. As usually applied, the declaration must concern 
events so close in point of time that there is little strain upon memory, but the time 
between the event and the declaration may be in exceptional cases so long as to 
make memory an important factor, particularly in view of the declarant’s general 
mental condition. The normal man would certainly desire to tell the truth. There 
is but slight guaranty of accuracy or completeness of perception, and there may be 
none of completeness of narration. 

(1) Statements against Interest. What the courts have stressed in the normal 
case is the guaranty against fabrication; but in the application of the exception 
one frequently looks in vain for circumstances evidencing a consciousness in the 
declarant of the disserving aspect of the declaration. There is no real check upon 
memory, or upon completeness of perception or narration. 

(m) Pedigree. The most that can be said is that no motive to misrepresent 
appears and the declarant is in the position where a normal person would be likely 
to have some trustworthy information. There is no requirement of a showing of 
actual knowledge from perception, nor is there any available test of the accuracy of 
memory. 

(n) Declaration of Subscribing Witness. Where the execution of a document 
is proved by the signatures of the subscribing witnesses, the proponent is really 
offering circumstantial evidence of an extra-judicial declaration by such witness. 
The courts have not expounded any theory on which such an exception should be 
based. Obviously there is no question as to memory or narration; but just as 
obviously there is little guaranty of accuracy of perception and but little of lack 
of fabrication in any specific case. Dean Wigmore has worked out a guaranty of 
trustworthiness which would show the attester’s desire to tell the truth. See 3 
Wicmore, Evipence (2d ed. 1923) § 1508. . 

(o) Ancient Documents. Where declarations in ancient documents are ac- 
cepted for the truth of the matter asserted without qualification, there seems to be 
no safeguard which affects perception, memory or narration. Where admissibility 
is limited to ancient deed recitals and corroborative circumstances are required, 
there is not such a dearth of safeguards, but no one could for a moment contend 
that any adequate substitute for cross-examination is furnished. See ibid. § 1572. 










te 


pec 
inac 
whe 


decl 
tion 
extr 
Fre 
this 
non 
mad 


nS 


ofa 
witn 
mate 
dece 
than 
testi: 
prec: 
acce| 
even 
a pre 





HEARSAY AND PRESERVED MEMORY 717 


against hearsay one will search in vain for any greater justification 
for receiving the testimony; and that this justification is quite 
sufficient. 


II 


The use of memoranda to refresh, complement or replace recol- 
lection has not usually been regarded as involving the rule against 
hearsay. The traditional approach has been from the aspect of 
testimonial qualification, and much confusion has resulted from in- 
accurate terminology. The phrase “ refreshing memory ” or “ re- 
freshing recollection ”’ has been employed indiscriminately to de- 
scribe several diverse situations: (1) where the witness, by some 
stimulus, be it memorandum or other device, has his recollection so 
revived as to be able to testify entirely from present memory; * (2) 
where by a memorandum his mind is so moved that he has a pres- 





(p) Declarations of Voter. Here the great danger is fabrication, and there is 
no safeguard against it. Where received, it is on the mistaken ground that it is 
a vicarious admission. 

(q) Narrative Declarations of Testator. Here again the chief danger is fabri- 
cation, and there is little, if any, safeguard against it. The courts admitting these 
declarations, except insofar as they fall within exception (h), supra, do so without 
discriminating them from statements of intention. The testator, of course, has 
peculiar knowledge of the subject matter; usually there is no peril of inadvertent 
inaccuracies of memory or narration; but it is at least doubtful in many cases 
whether he has the desire to speak truly. 

(r) Vicarious Admissions. Except where as a matter of substantive law the 
declarant and the party against whom the declaration is offered stand in such rela- 
tion that the latter is legally responsible for the verbal acts of the former, it is 
extremely difficult to find a general justification for receiving vicarious admissions. 
Frequently they are palpably against the interest of the declarant when made, and 
this may furnish a guaranty of his desire to tell the truth; but it guards against 
none of the other perils of hearsay. And where the declaration is self-serving when 
made, even the desire to speak truly is not apparent. 

2 Every trial lawyer will realize that it is an unusual case in which the memory 
of a friendly witness is actually refreshed upon the stand. In preparation for the 
witness box before trial his memory has ordinarily been stimulated by every legiti- 
mate device. Both before and at the trial even the most honest witnesses frequently 
deceive themselves in thinking that their narratives represent memory only, rather 
than part memory and part reconstruction. It is not uncommon to hear a witness 
testify that a memorandum actually refreshes his recollection as to dates, numbers, 
precise quantities, exact sums and the like, when it is apparent that he is merely 
accepting the contents of the writing, and would be entirely helpless without it, 
even after having consulted it. What he usually means in such case is that he has 
a present memory of having put down the pertinent matter correctly. See Jewett 
v. United States, 15 F. (2d) 955 (C. C. A. oth, 1926). 
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ent recollection of making or verifying the memorandum and of a 
part only of the facts therein recorded; (3) where by the aid of the 
memorandum he can recall only that some event occurred and that 
he made or verified the memorandum as a record of it; (4) where 
the memorandum has no effect whatever upon his present memory; 
it does not enable him to recollect the making or verifying of the 
memorandum or any of the facts set forth in it. In the first situ- 
ation the memory of the witness is actually refreshed. He now 
remembers the event exactly as put down in the writing. He is 
not asking the tribunal to believe it because he stated it on a former 
occasion, but because he is now relating it under oath and subject 
to cross-examination.. From the standpoint of testimonial recol- 
lection there can be no need of the memorandum in evidence. It 
is idle to say that it is much more likely to represent the facts 
than is the present recollection of the witness and at the same time 
to assert that he remembers the matter exactly as set forth in the 
memorandum.* From the hearsay aspect also the necessity prin- 
ciple is not satisfied. How can his prior identical unsworn declara- 
tion be of equal probative value with his present sworn and ex- 


amined testimony? The only legitimate use of the former is that 
of any prior consistent statement.* If in any of the last three 
situations the memorandum is to be received as evidence of the 
unremembered matter contained in it, because, for reasons satis- 
factory to himself and to the court,’ the witness swears that its 





2 Care should be taken to distinguish this situation from one where the so-called 
“ New York rule” would be applicable. This rule is roundly condemned by Dean 
Wigmore. Largely on account of comments in the footnotes, it is rather generally 
believed that he assumes the rule to require a total lack of recollection of the 
entire subject-matter as a prerequisite to the reception of the contents of the memo- 
randum. It is doubtful whether he so interprets the rule, and certainly the cases 
do not require such an interpretation. See (1925) 25 Cox. L. Rev. 498; (1925) 34 
Vare L. J. 912; 2 Wicmore, Evmwence, § 738. 

4 “He has told it so often that he believes it himself,” is a common saying 
illustrative of the psychological effect of repetition. Reception of a prior consistent 
statement for the truth of the matter asserted in it, where there is no necessity, not 
only is a waste of time, but also involves real dangers. For the use of prior con- 
sistent statements to rehabilitate an impeached witness, see 2 WIGMORE, EVIDENCE, 
$$ 1122-31. See also the discussion of Rathbun v. Brancatella, infra note 15. 

5 It is certain that the witness must in some form verify the memorandum as a 
correct statement of the matter it purports to record. There is some conflict of 
authority as to the verification required where the witness has no recollection of the 
making of the memorandum or of the thing recorded. See 2 WicmorE, EvIDENCE, 
$$ 747, 748, and cases cited. 
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contents are true, it cannot be on the ground of refreshment of 
recollection. If accepted at all, it must be as a substitute for 
present memory. This means, in short, the reception in evidence 
of an extra-judicial statement as probative of the matter asserted 
in it. 

If this is not hearsay, it comes perilously close to it. The wit- 
ness does not ask the triers to believe the writing because he now 
recollects the facts and swears to them, but because he now swears 
that he formerly knew the statement to be true. This is distinctly 
not the same as swearing that he now knows it to be true. The 
mental process is obviously quite different. By hypothesis he now 
knows nothing at all concerning the facts; what he knows now is 
that he was once acquainted with the facts and verified a record 
of them. For this reason he is ready to accept the record as true 
and asks the tribunal to do likewise. Not only is the mental proc- 
ess of the witness different; the data for evaluation of his testi- 
mony are not so adequate; effective cross-examination is not so 
easy. Where the witness remembers a portion of the facts and 
relies upon the memorandum for the balance, the adversary can 
conduct a reasonably searching inquiry. He may expose the-dis- 
position of the witness to falsify, and test his powers, incentives 
and opportunities for correct observation, for trustworthy memory 
and adequate narration. All the circumstances of the event and of 
recording it are pertinent and available subjects for scrutiny. 
Where, however, the present recollection is confined to the making 
of the memorandum, the opponent’s task is more onerous. Since 
at every question upon the recorded facts the witness may flee to 
that perjurer’s sanctuary, lack of recollection, real cross-examina- 
tion is usually impossible.* On the other hand, the witness is be- 
fore the tribunal. His capacities of perception, memory, and nar- 
ration, and his disposition to make an honest use of them can be 
satisfactorily examined. Only his opportunities and incentives 
for exercising his powers of perception are beyond effective ques- 
tioning. Even when the witness is without recollection of the 
memorandum and of the event which it purports to record, and 





6 What an effective barrier to rigorous cross-examination is thus afforded only 
the active practitioner knows. The -“ don’t remembers” of a foreigner testifying 
through an interpreter are exasperating in the extreme, but they are mild pro- 
vocatives of profanity compared to the failures of recollection of the wary witness 
relying entirely upon a memorandum. 
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must rely on a custom or on some distinguishing mark or charac- 
teristic of the memorandum for his conclusion that its contents are 
in accord with the facts, practically the same tests of trustworthi- 
ness are available, but the difficulties of thorough inquisition here 
affect the making as well as the contents of the memorandum. In 
none of these situations is as searching an examination possible as 
where the witness purports to rely entirely upon his present mem- 
ory; but in all of them the fact-finding body is or can be furnished 
with data sufficient for a reasonably satisfactory appraisement of 
the testimony — quite as satisfactory, indeed, as in most of the 
exceptions to the hearsay rule. And the testimony is needed. If 
it is to be used at all it must come in through the memorandum. 
The majority of the courts, ignoring the hearsay aspects of the 
question, have had little or no difficulty in holding the contents 
of the memorandum admissible. 

The problem is slightly more complex where the memorandum is 
the joint product of two or more persons. Witness W has observed 
the facts and reported them to witness X, who has made a record 
of them. Each swears to the accuracy of his own performance. 
On their combined oaths the memorandum is as fully verified as 
if either had both observed and recorded. The cross-examiner’s 
task, however, is made somewhat harder by this division of testi- 
mony. Yet so long as a memorandum is produced which would 
have been admissible if made by the observer himself, reasonably 
adequate criteria of value are at hand for court and jury, and the 
contents of the writing should be received.’ 

Where the memorandum cannot be produced, the solution is not 
so simple. If a properly verified copy is offered, an application 
of the well settled rules governing secondary evidence of docu- 
mentary originals would seem to demand its admission.* But 
these rules are not necessarily controlling. The question is 





7 Murray v. Dickens, 149 Ala. 240, 42 So. 1031 (1906) ; 2 WiGMorRE, EvIDENCE, 
§ 751. 

8 This assumes that the properly verified original is admissible, concerning 
which there is some conflict of authority. Dean Wigmore thinks it clearly receivable 
as “the embodiment of the witness’ testimony.” 2 WicmoreE, Evipence, § 754. The 
late J. B. Thayer used to say that the memorandum as such was not admissible: 
its contents came in through the oral testimony. Mr. Hinton agrees with the Con- 
necticut Supreme Court in regarding the dispute as a useless quibble. HrnrTon, 
Cases ON EvIDENCE (1919) 334, n. 8. As a matter of trial tactics, especially in 
those jurisdictions where exhibits are taken to the jury room, the tangible, unfor- 
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whether the contents of the proffered writing can be safely re- 
ceived as a substitute for the recollection of the witness. Will the 
trier have information upon which he can form a reliable judg- 
ment as to the worth of this evidence for the purpose for which it is 
tendered? Certainly the data will not be so nearly complete if 
the original record is missing, for the cross-examiner and trier will 
be without the obvious advantages which an inspection of the 
original would carry. On the other hand, while the inquiry as to 
the making of the original cannot be so searching, still it can be 
made reasonably thorough upon that point and upon the merits of 
the copy. It can cover all the circumstances of the making of the 
original and its appearance, of its loss or destruction, of the making 
of the copy and of its correspondence or lack of correspondence 
with the original; and this by witnesses whose capacities, disposi- 
tions, opportunities and incentives can all be made apparent to the 
tribunal. The danger is of fabrication, and with the possible 
fabricators thus examined before the triers, the danger is reduced 
to a tolerable degree.” Where no copy is producible and reliance 
must be placed upon oral testimony as to the contents of the origi- 
nal, the so-called best evidence rule again presents no effective 
barrier; but the dangers which beset hearsay are much more ap- 
preciable. Still, all the persons concerned are before the tribunal. 
He who made: the memorandum must make a satisfactory show- 
ing that it correctly recorded the event; he who gives evidence as 
to its contents must be testimonially qualified. Both can be cross- 
examined so as to expose any and all matters affecting the credi- 
bility of their respective stories. It is hard to see why the triers 
of fact cannot be thus furnished with enough information to enable 
them to give to such testimony the weight which it deserves.*° 





gettable memorandum may have a distinct advantage over the oral recitation of 
its contents. In any event the so-called best evidence rule is inoperative to exclude 
the copy, for the original is unavailable. 

® A few cases reject a copy of a casual memorandum. Peck v. Valentine, 94 
N. Y. 569 (1884). But where the original and copy were made in the regular 
course of business, the decisions admitting the copy are legion, and the New York 
courts agree. Mayor v. Second Ave. R. R., 102 N. Y. 572, 7 N. E. 905 (1886); 
Clark v. Nat. Shoe & Leather Bank, 164 N. Y. 498, 58 N. E. 659 (1900). It 
must be conceded that the fact of business regularity diminishes the danger of 
fabrication. For a collection of cases, see 2 WiGMORE, EVIDENCE, § 749, n. 1; § 750, 
n. 1 (where copy made and verified by other than maker of original). 

10 Clute v. Small, 17 Wend. 238 (N. Y. 1837), is contra. See also Green v. 
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III 


In all the foregoing cases the written statement, however proved, 
was unsworn and unexamined when made. It is offered as made 
for the truth of the matter asserted in it. If it is hearsay, it is a 
hearsay robbed of most of its characteristic terrors. Is the same 
true when no memorandum in writing ever existed, when the 
memory of witness W is preserved only in the mind of witness X? 

It is necessary to distinguish several situations in which neither 
hearsay nor preserved memory is involved: (1) It frequently hap- 
pens that the non-verbal conduct of several persons must be de- 
tailed to establish the relevant quality or attribute of an object. 
(a) For example, it is material to determine the contents of a 
bottle from which D drank. W testifies that he saw D take a 
drink from a blue bottle and replace the bottle on a shelf, that D 
became ill almost immediately, and that W secured the bottle and 
gave it to P, the physician called to attend D. P swears that he re. 
ceived a blue bottle from W and delivered it to R, an inspector of 
police. R makes oath that he handed to C, a chemist, the bottle 
which he obtained from P; and C gives evidence that the bottle 
which he got from R contained milk of magnesia and arsenic. The 
bottle may or may not be produced. If produced, it may be that 
none of the witnesses can identify it. Yet obviously W, P, R 
and C together make it clear that the bottle from which D drank 
contained arsenic; and quite as obviously each of these witnesses 
is speaking of his own non-verbal personal experiences from pres- 
ent memory. (b) Or suppose that it is important to show the re- 
lation of an outside window to the interior of a building. W 
testifies that on such a day he saw the defendant climb out of a 





Caulk, 16 Md. 556 (1861). Indeed no case has been found which squarely supports 
the conclusion of the text. Cf. Jackson v. Thompson, 6 Cowen 178, 179 (N. Y. 
1826). The question was not as to admissibility but as to sufficiency of evidence. 
One Richardson, an attesting witness, had seen the will in Surrogate Court in 1777; 
when called to testify in 1826, he was blind. The court, holding the will suffi- 
ciently proved, said: “‘ Being more than ninety years of age, he could not see to 
read; and, therefore, could not testify upon the trial, to his signature as a witness. 
But he swore that he had seen the will in the surrogate’s office; and that he then 
read and recognized his signature as genuine. As to the identity of the will 
produced on the trial, and that which the witness had seen in the surrogate’s 
office, there was no dispute.” This was not strictly necessary to the decision, for 
there was another sufficient independent ground. 
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window of a church on Warren Avenue, drop to the ground and 
enter the church by a side door, and that on the following day he 
took C, the chief of police, to the church and pointed out the win- 
dow to him. C takes the stand and says that the window which 
W pointed out to him is the window of the bell tower room of the 
Warren Avenue Church, and that on such a day he found blood 
stains on the wall of the room just under that window. Here also 
there is no question of hearsay. W’s pointing as stated in C’s 
testimony was not an assertive but an indicatory act. It was not 
the equivalent of a verbal assertion. So far as the evidence shows, 
he might as well have thrown a stone through the window or 
placed a ladder against it or done anything else to attract C’s at- 
tention to it. No assertion of either W or C is received except 
under oath and subject to cross-examination. Nor is there any 
suggestion of the use of any device as an aid to or substitute for 
present memory."* (2) In some instances the conduct which has 
to be related is partly verbal. Its content may be such that there 
is no danger of the misuse of the verbal act as an assertion of any 
material fact in the case. Thus, it is sought to prove the owner- 
ship by P of a dog which was killed by D. W’s testimony is that 
he saw D kill a dog, that it was the same dog which X had, on the 
day preceding the killing, declared to be the favorite collie of S, 
the son of X. X’s evidence is that the dog which he had, in con- 
versation with W, asserted to be S’s favorite collie, was sold by 
him (X) on that same day to P. X’s extra-judicial statement is a 
means of identifying the dog.** Its truth or falsity is entirely im- 
material in the case. It may be that X made it falsely to W in 
attempting to induce W to buy the dog for W’s son. It may be 
that he made it truly as one of his reasons for refusing to sell the 
dog to W, or for any other purpose. But the trier of fact is not 
concerned about this; no such question is in the case. Conse- 





11 Commonwealth v. Piper, 120 Mass. 185 (1876). The official report of this 
trial published from the stenographic notes of Mr. J. M. W. Yerrinton (1887) shows 
(pp. 18 et seg. and pp. 413 et seq.) that the court restricted Officer Savage’s 
testimony to the non-verbal acts of witness Glover: The court: “ You cannot 
state what Mr. Glover said to you, or what you said to Mr. Glover.” Counsel for 
defendant: “Or what you did with Glover.” The court: “The ruling does not 
extend to that, sir: it depends upon what Mr. Glover did, whether it is competent 
or not.” “Q. Are you now stating what he did and only what he did? A. I 
am stating what he did so far as I have stated. Q. And no more? A. And no 
more.” 12 See Stephens v. Loudermilk, 9 Ga. App. 608, 71 S. E. 1004 (1911). 
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quently no objection on the ground of hearsay is applicable. And 
no element of preserved memory is apparent. Both W and X 
speak in court from present memory, and each now remembers all 
the relevant facts he ever knew. 

The hearsay rule will obtrude itself if the identifying statement 
of X is an assertion of a material fact in issue. It will obtrude 
itself, but will not be decisive. If W swears that the dog was one 
which X had on the previous day declared to be P’s dog, his testi- 
mony is clearly relevant; it is quite competent, too, as a foundation 
for X’s identifying evidence; but there is the danger that it may 
be taken as tending to prove of itself ownership of the dog by P. 
For this purpose it may be conceded to be incompetent. There 
may be danger also that it will be taken as corroborative of X’s 
sworn testimony, and its admissibility for this purpose is doubtful. 
But the courts have found very little difficulty generally in admit- 
ting evidence for a legitimate purpose, even though it may be 
capable of misuse. Asa basis for X’s testimony that the dog which 
he declared to belong to P did in fact belong to P, W’s evidence 
falls gompletely without the scope of the rule against hearsay." 

The ground is now cleared for the consideration of a few of the 
more puzzling combinations. The identification cases present the 
least theoretical difficulty. W swears that he saw the criminal 
act and had so complete a view of the actor as to get a very vivid 
impression of his appearance; later he saw the actor at the police 
station and pointed him out to X, the chief of police. His recollec- 
tion has faded so that he is now unable to identify the actor. X 
from the witness box says that as soon as W indicated the actor, X 
caused him to be confined and has had him in charge since that 
time, and that the defendant is the person whom W pointed out. 
Here W’s act of pointing is usually the equivalent of a verbal as- 
sertion that the person designated committed the crime. It is 
relevant only in connection with the testimony of X. Should the 
combined testimony of W and X be received to fix the crime upon 
the defendant? 

Suppose that W as a witness for the state is unable to identify 
or give a description of the actor, but affirms that at or near the 





13 [bid. See generally for this principle of “ multiple admissibility,” 1 Wuc- 
MORE, EvipENCE, § 13; 3 ibid. $1791. As applied to utterances used to identify 
time, see (1925) 39 Harv. L, Rev. 107, 
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time of the occurrence he reduced to writing such a description, 
specifying height, weight, complexion, color of hair and eyes, size 
of hands and feet, details of dress and other characteristics. He 
produces the writing. Can there be any doubt of the admissibility 
of its contents? If instead of writing down the details of the ac- 
tor’s appearance, W had taken a photograph of him, noted that it 
was a good likeness and filed it away, on what basis could it be re- 
jected where a memorandum would be received? And the result 
would usually be the same where W has verified a photograph 
taken by another. Change the first supposition by having W dic- 
tate the details of the actor’s appearance to X. Call W and have 
him swear that he dictated correctly, and let X testify that he 
recorded accurately and produce the memorandum. Here the 
oaths of W and X sufficiently verify the writing to admit its con- 
tents. Next, assume that after W took the photograph and noted 
its likeness to the actor, he delivered it to X for safekeeping. At 
the trial X produces the photograph and identifies it as the one 
delivered to him'by W. W swears to the correctness of the photo- 
graph which he handed to X, but cannot identify the photograph 
produced. In what respect can this be distinguished from the 
memorandum in the case last supposed? Now, take it that W 
catches the actor red-handed and turns him over to X for safe- 
keeping. X puts the actor in jail and produces him at the trial. 
W is unable to identify him but testifies that the person whom he 
turned over to X is the person who did the act, and X testifies 
that the defendant is the person whom W turned over to him. It 
is obviously impossible to distinguish this identification of a person 
from the identification of the church window in the Piper case; 
and it is suggested that no respectable argument can be“made for 
the exclusion of the evidence. Finally, let W offer to testify that 
at or near the time of the event he asserted to X that a certain 
person was the actor and, as he then knew, such person was in fact 
the actor. Have X tender evidence that the person then asserted 
by W to be the actor is the defendant, whom at the time of W’s 
assertion X arrested and has had in custody every since. As to 
the commission of the criminal act, W will be in the same position 
as any other witness. As to the identity of the person accused with 
the defendant, X will testify from present memory, under oath, 
and subject to cross-examination. A most effective inquiry can be 
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made, particularly with the aid of the usual records of the police, 
prosecuting officers and courts. Usually there is no real dispute 
upon this point. As to the fact of accusation by W, both W and X 
will give evidence. Insofar as it was a mere indicatory act, it is 
relevant and material and subject to no objection for incom- 
petency. As an assertion, it may seem to violate the hearsay rule. 
Granting its capacity for misuse, still it may without contravening 
accepted procedural principles be admitted for its legitimate pur- 
pose. But if received for the truth of the matter asserted, what 
safeguards or guaranties of trustworthiness can be found? Obvi- 
ously X cannot be examined on this point. Let it be assumed that 
W’s testimony amounts to nothing more than an assertion of a 
matching of his contemporary mental picture of the actor with 
the appearance of the accused at the time of the extra-judicial iden- 
tification, and a present forgetfulness of all else. Manifestly the 
cross-examination must be pretty ineffective. Yet the same is 
true in every case where X makes a memorandum at the dictation 
of W, and it is offered as a substitute for W’s recollection. So far 
as effective testing of the truth of W’s extra-judicial assertion is 
concerned, the cases are at one. If it be said that here W’s recol- 
lection is recorded only in the mind of X, the answer is that this 
observation goes to the point not of identity of the actor with the 
accused, but of identity of the accused with the defendant; and on 
that point a most thorough and searching examination of X is pos- 
sible; on that point usually there is no bona fide dispute. It there- 
fore seems clear that the evidence should be received, whenever the 
time between the act and the extra-judicial identification does not 
exceed that which would be proper for a memorandum offered as a 
substituté for recollection.** 





14 There is a remarkable dearth of authority upon this precise point. In 
practically all the reported cases W has identified the defendant from the stand; 
in some cases the identification has been positive, in others uncertain. There is 
much language condemning the testimony as hearsay, usually apparently not on 
grounds of untrustworthiness but because there is no necessity for resort to it. 
Queen v. Burke, 2 Cox C. C. 205, 296 (1847), is sometimes cited as admitting the 
evidence where W is unable to identify at the trial, but the report shows that the 
witness Sullivan “ after considerable hesitation . . . pointed to the prisoner Kelley, 
and said he thought he was one of the men who were present at the robbery, but 
he was not sure.” Baron Lefroy said: “It is simply an imperfect identification.” 
And in King v. Christie, [1914] A. C. 545, 551, 558, the Lord Chancellor said as 
to the boy who extra-judicially identified the defendant: “. . . if his evidence was 
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A somewhat more difficult situation is encountered where X 
must rely upon his unaided memory to reproduce W’s declaration. 
Suppose the issue to be the number of loads of hay or cords of 
wood in a designated place. W swears that he counted the loads 
or cords correctly and reported the correct number to X. X testi- 
fies that he knows nothing as to the accuracy of W’s count but he 
remembers the number which W reported and the number was 14. 
Had X reduced W’s report to writing, the joint oaths of W and 
X would have been a sufficient authentication to make it admis- 
sible. Had the writing been lost and were a duly verified copy 





required for the identification of the prisoner that evidence ought, in my opinion, to 
have been his direct evidence in the witness-box and not evidence of what he said 
elsewhere.” Lord Moulton said: “It would be very dangerous to allow evidence 
to be given of a man’s words and actions, in order to shew by this extrinsic evi- 
dence that he identified the prisoner, if he was capable of being called as a witness.” 
There are three American cases which seem to admit the extra-judicial identification 
as original evidence. Beavers v. State, 103 Ala. 36, 15 So. 616 (1893); Brown v. 
Commonwealth, 187 Ky. 829, 220 S. W. 1052 (1920) ; State v. Wong Wen Teung, 
99 Ore. 95, 195 Pac. 349 (1921). All of them are unsatisfactory: the Alabama case 
gives no reasons, the Kentucky case does not reveal when or for what purpose 
the evidence was received, and the Oregon opinion is confused and obscure. In 
each of them the testimony might well have come in as a prior consistent statement. 
Upon the admissibility of prior identification for purposes of rehabilitating an 
impeached witness, there is a conflict of authority. See cases collected in (1913) 
41 L. R. A. (N. Ss.) 857, 949. See particularly People v. Jung Hing, 212 N. Y. 393, 
401, 106 N. E. 105, 107 (1914) ; People v. Seppi, 221-N. Y. 62, 116 N. E. 793 (1917) ; 
State v. Frost, 135 Atl. 446, 452 (Conn. 1926). In the Jung Hing case, the court 
said: “The evidence of what occurred in the police station was no different in 
principle than though the same witnesses had been allowed to state what their testi- 
mony on this subject had been on the defendant’s first trial, where the jury dis- 
agreed.” 

Notwithstanding the foregoing, and notwithstanding the rulings rejecting former 
testimony of a witness who is available and has forgotten, the conclusion in the 
text is submitted as sound. See the dissenting opinion of Marshall, J., in Giilotti 
v. State, 135 Wis. 634, 116 N. W. 252:‘(1908). The usual former testimony case can 
be distinguished because the prior evidence is not given at or near the time of 
the event. In this connection the case of People v. McFarlane, 138 Cal. 481, 71 
Pac. 568, 72 Pac. 48 (1903), is instructive. The California Code of Civil Procedure 
provides for the use of a memorandum as a substitute for recollection if made at 
or near the event or “‘ at any other time when the fact was fresh in his memory.” 
A witness who had testified at a former trial and who was unable to testify from 
present memory was allowed to reassert what he had testified at the earlier trial, 
upon his oath that at that time the events were fresh in his memory. The court 
regarded the record of his former testimony as at least the equivalent of a private 
memorandum. The decision, however, can be explained on the ground that the 
opponent’s objection in the court below was too broad, and it is so put in the 
headnote. 





728 HARVARD LAW REVIEW 


offered, it would be receivable. Had no copy been made and were 
oral evidence of the contents of the original proffered, the triers 
could be furnished sufficient data to enable them to assign it its 
proper weight. The instant case requires only a slight further 
step. Both W and X are before the tribunal and are subject to 
cross-examination. It is difficult to see how the cross-examiner’s 
task can be appreciably more onerous or the trier’s evaluating 
processes appreciably less efficient than in the case of oral evidence 
of a lost original.*® Similarly, let it be supposed a part of the de- 





15 Shear v. Van Dyke, 10 Hun 528, 531 (N. Y. 1877). The prevailing opinion 
compares the oral statement to a memorandum. Learned, P. J., dissented from 
this portion of the majority opinion, saying that the propriety of admitting the 
contents of a memorandum “ depends greatly on the circumstances that the evidence 
thus given was committed to writing.” See also Hart v. Atlantic Coast Line R. R., 
144 N. C. 91, 56 S. E. 559 (19007), approving and following Shear v. Van Dyke, 
supra. Of course, the testimony of W as to the truth of the reported oral statement 
must be of a definiteness which would be sufficient to support a memorandum. 
Mallinger v. Sarbach, 94 Kan. 504, 146 Pac. 1148 (1915). 

In Rathbun v. Brancatella, 93 N. J. L. 222, 107 Atl. 279 (1919), the report is 
exasperatingly indefinite; but an examination of the record reveals the following 
pertinent items of testimony. MErNANDIER: Saw the automobile stop a short distance 
from the place of collision and observed its number and called it out. The number he 
saw and called out was 29559. He is now uncertain as to whether he ever saw the 
last two figures correctly. He was uncertain as to these figures in former testimony 
and also in his statement to the police ten days after the collision. He has refreshed 
his memory by consulting that statement. When he called out the number, he was 
sure he was calling it out correctly. [No objection was made to any part of this 
testimony.] L. Surzirvan: Did not see the collision but heard Menandier call out 
the number and then and there wrote it down on an envelope. On the same day she 
gave the number to Officer Grant. She later destroyed the envelope while house- 
cleaning. She has a present memory of the number. The number she wrote down 
was 29559. [To this last sentence objection was made on the ground that it was 
“hearsay and not part of the res gestae.”| Orricer Grant: Found defendant’s 
car bearing the number 29559 a few days after the accident. Got a number from 
Miss Sullivan right after the accident — within ten or fifteen minutes; copied it 
from an envelope upon his pad. [Here counsel asked: “ Copied it from the en- 
velope; and what was the number on it?” To this defendant objected on the 
ground of hearsay. The court replied: “I do not see that that makes any differ- 
ence. What they are trying to identify now is the fact that that is the number 
that was given by Mr. Menandier to Miss Sullivan and on the envelope which has 
been destroyed was the number which has been testified to here by Mr. Menandier. 
I will permit it.” Defendant objected.} The number was 29559. Does not have 
the pad or notebook in court. Has refreshed his memory by consulting it, has a 
rough copy of it in court. Gannon: License number 29559 was issued to defendant. 
[No objection. } 

As to Menandier’s testimony, there were two possible objections, hearsay and im- 
proper use of a memorandum to refresh recollection. The former would have been 
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fendant’s case to establish that the plaintiff uttered certain words 
concerning him and that the defendant was aware of the fact be- 
fore attacking the plaintiff. W is put upon the stand and swears 
that he heard the plaintiff utter the words, and immediately there- 
after W so reported to X. X then testifies that W reported to him 
some utterance of the plaintiff concerning the defendant which he 
immediately communicated to the defendant, but he has no recol- 
lection at all of the content of that utterance. No objection can be 
made to W’s evidence concerning the plaintiff’s utterance. He is 





unavailing because Menandier’s statement was a spontaneous, contemporaneous 
declaration of a then existing sense impression, and was admissible as an exception 
to the hearsay rule. The memorandum which Menandier used to refresh his mem- 
ory was not made at or near the time of the event, and many courts would not have 
permitted him to use it in court. But no objection was made to any part of his 
testimony. 

L. Sullivan spoke of her own experiences from present memory; she did not 
attempt to testify from the memorandum on the envelope; she had a present recol- 
lection of the words which she heard Menandier use. She was, of course, testifying 
to what Menandier said for the purpose of showing what number was on the license 
plate of the automobile. But Menandier’s statement was admissible for that pur- 
pose as an exception to the hearsay rule. Consequently defendant’s objection was 
properly overruled. 

Grant’s testimony that the number written on L. Sullivan’s envelope was 
29559 was hearsay, if offered to show what number was on the automobile. He is 
saying that L. Sullivan told him that Menandier said the number was 29559. This 
is hearsay upon hearsay. Now Menandier’s statement to L. Sullivan comes 
clearly within an exception to the hearsay rule, but L. Sullivan’s extra-judicial 
statement of what Menandier said, whether oral or written, is within no excep- 
tion. And if the court’s language means that Grant was allowed to testify that 
Miss Sullivan told him that Menandier had called out 29559 for the purpose of 
showing “that that was the number given by Mr. Menandier to Miss Sullivan,” 
the evidence was clearly incompetent as hearsay. If it means that the testimony 
was received to support Menandier by showing that he had made a prior state- 
ment consistent with the statement on the stand, the same objection applies. If 
the court had gone on the theory that the testimony was admitted as a prior con- 
sistent statement of Miss Sullivan, the ruling might be sustainable. While the 
only impeachment of L. Sullivan was an insinuation in the cross-examination that 
she might have forgotten the number and might have remembered not what she 
heard Menandier say at the time of the collision but what she heard witnesses and 
others say at the prior trial, this might justify the receipt of a prior consistent 
statement as rebutting the imputation of recent contrivance (see 2 WiIGMORE, 
EVIDENCE, § 1130) or aS supporting the impeached memory of the witness. If 
other qualifications of a witness tending to support the accuracy of his story may be 
put in to rehabilitate him, why not this evidence of the accuracy of his memory 
upon the specific point in dispute? See State v. Parish, 79 N. C. 610, 613 (1878) ; 
Jones v. Jones, 80 N. C. 246, 250 (1879). Had Miss Sullivan forgotten Menandier’s 
statement, and had Grant’s testimony been given as secondary evidence of the 
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subject to the most thorough cross-examination as to a fact which 
he is reporting of his own knowledge from present memory. The 
same is true of W’s communication to X insofar as it is used to 
show what information X got. As to X’s testimony, the facts that 
he received some information from W and that he communicated 
something to the defendant stand on the same footing. But as to 
the content of X’s statement to the defendant, the case is some- 
what like this: W handed to X a memorandum and X read it and 
made a copy which he read to the defendant, after which X re- 





contents of Miss Sullivan’s memorandum, the problem of Clute v. Small, supra 
note 10, would have been presented, and a decision contrary to that case might have 
been welcomed. Had Menandier and Miss Sullivan both forgotten and had Grant 
offered to testify what Miss Sullivan orally told him, or had Miss Sullivan alone 
forgotten and had Grant made the same offer, then the court’s reception of Grant’s 
testimony might have been justified on the grounds of past recollection recorded 
in the mind of another. But under the circumstances of the case, Grant’s evidence 
that the memorandum contained the number 29559 was receivable for other than 
rehabilitation purposes only if all prior consistent statements made recently after 
an occurrence narrated therein are to be received for the truth of the matter 
asserted in them. 

The opinion of the Court of Errors and Appeals does not clarify the matter: 
“The question propounded at the trial, and the theory upon which the testimony 
was admitted, was not whether the number thus transmitted afforded legal proof 
of the ownership of the particular plate or number by the defendant, but whether 
as a fact the number transmitted by Menandier was the number recorded by Miss 
Sullivan, and by her transmitted to Officer Grant. 

“Its logical and evidential effect upon the substantive proof of ownership of 
the car, which was the question at issue, was entirely of an incidental or collateral 
character, in a sequence of circumstances, not directly connected with the main 
proof before the jury. 

“Tn this light it was admissible and not within the category of hearsay testi- 
mony.” 93 N. J. L. at 223-24, 107 Atl. at 280. 

It may be asked, what was the significance of the fact that “ the number trans- 
mitted by Menandier was the number recorded by Miss Sullivan, and by her trans- 
mitted to Officer Grant.” If to show that this number was on the car, Grant’s 
testimony was double hearsay; if to show that Menandier called out this number, 
it was still hearsay. Nowhere does the court advert to its use to rehabilitate Miss 
Sullivan. And nowhere is there a suggestion that the mere utterance, oral or 
written, of Miss Sullivan has any logical or other value, from the mere fact of its 
utterance on any so-called “verbal act” theory. Nor is there any attempt to 
explain why a fact which is of “an incidental or collateral character” (whatever 
that means) is provable by hearsay. 

In support of the conclusion, reference is first made to the rule that the “ best 
evidence” is not required where the document in question is “ only incidentally 
or collaterally involved in the controversy.” But the rule requiring the production 
of documentary originals was not pertinent, for the original memorandum had been 
destroyed, and there was no objection taken for the failure to produce it. The 
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turned the original to W and destroyed the copy; now at the trial 
X can remember getting the memorandum from W, copying it cor- 
rectly and reading it to the defendant, and returning the original 
to W. W produces the original and X recognizes it by some other 
characteristic than its content. The difference is that the facts 
which X has forgotten are recorded not in a memorandum but in 
W’s mind. They are not so simple as in the case of a mere number, 
nor are there extrinsic circumstances to buttress or guarantee X’s 
memory as in the identification cases.’* In these and similar situa- 
tions the danger of having the examiner fall between the stools of 
W’s forgetfulness and X’s ignorance is very real, and the likelihood 
of the trier’s failure to recognize the attendant perils of perjury or 
honest mistake is not to be overlooked. And there is no blinking 
the fact that the extra-judicial declaration is offered for the truth 





sole objection was hearsay. Next, the court relies upon Greenleaf’s demonstrably 
false analysis of a spontaneous declaration as original evidence but quickly shifts 
to Dean Wigmore’s sound treatment of the subject. This furnishes a perfect 
justification for the admission of Menandier’s calling of the number through his own 
testimony and that of Miss Sullivan; but it does not touch Grant’s evidence. 
Finally, reliance is put upon the doctrine of Shear v. Van Dyke, supra, and Hart v. 
Atlantic Coast Line R. R., supra, with the generalization from the former in (1905) 
16 Cyc. 1198. It is not noticed that in those cases the maker of the memorandum 
or oral statement (here Miss Sullivan) had forgotten its content, and the witness 
(here Grant) was swearing only to the words for the purpose of supplying the 
complete statement, while in the instant case Miss Sullivan testified to the words 
from present memory. The necessity of using any record of past recollection, 
whether reduced to writing or lodged in the brain of another, was totally lacking. 
In brief the decision and language of the instant case would seem to warrant these 
generalizations: a contemporaneous memorandum is admissible even where the 
mind of the witness is actually refreshed; if in such a case the memorandum is not 
producible, oral evidence of its content is receivable; and if there is no memorandum 
but a contemporaneous oral statement, that may be repeated. Doubtless the court 
could find protection from such deductions in the following verbiage: “.. . each 
of these witnesses was competent to verify the number, not for the purpose of 
furnishing substantive proof of the ownership of the defendant’s car, but for the 
purpose of presenting the complete concatenation of circumstances, arising out of 
an incidental fact; and evidencing that in the transmission, the fact transmitted was 
identical, from its inception to its ultimate delivery at police headquarters.” 93 
N. J. L. at 226, 107 Atl. at 281. But the query remains, why was the identity 
pertinent in this case if not for merely rehabilitation purposes? If admitted for 
that purpose, why not say so? A counter-query might also be put. Granting that 
Officer Grant’s testimony on this point was inadmissible, was its admission really 
prejudicial? Probably not. 

16 Green v. Cawthorn, 4 Dev. L. 409, 411 (N. C. 1834), holds the evidence ad- 
missible, but its rejection not reversible error in this case because “ the fact sought 
to be established by it was not admissible.” 
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of the matter asserted in it. It is, to be sure, buttressed by the 
viva voce oath of the declarant who offers himself for a very much 
limited cross-examination. It is demonstrable that there are pres- 
ent more safeguards against error than in some of the recognized 
exceptions to the hearsay rule, and on this basis the decisions 
admitting the evidence are to be favored.’ There must, however, 
be some limit, on purely practical grounds, to the application of 
this line of reasoning. It is hard to imagine the courts receiving 
the testimony of W and X in an ordinary case where W offers evi- 
dence that he had a relevant experience which he fully and truly 
narrated to X at or near the time but which he has now entirely 
forgotten, and X is ready to swear to the content of W’s narrative. 
The argument that this would provide too handy a device for W 
to escape a real cross-examination would be likely to prevail, espe- 
cially in cases where the reported facts were at all complicated. 


IV 


What, then, is the conclusion of the whole matter? The ra- 
tionale of the exceptions to the rule excluding hearsay is that the 
circumstances of the utterance furnish reasonably adequate in- 
formation for a satisfactory appraisal of its probative value, and 
there is a necessity for its use. The trier has the capacity to make 
a reasonably accurate evaluation of a memorandum recording an 
experience of W, offered as the only available substitute for his 
present memory, when supported by the oaths of W and all persons 
. having a part in making the record. Hence, there is no reason for 
refusing to receive it in evidence, whether it be regarded as hearsay 
or not. When the original writing is not producible, or when W’s 
recollection is preserved not in a writing but in the mind of X, and 
both W and X are available for cross-examination, it seems im- 
possible to make any dogmatic assertion as to the wisdom of ad- 
mitting or excluding the testimony generally. The problem calls 
for the exercise of judgment as to whether, on the whole, the 
concomitant difficulties outweigh the value of the evidence. The 
answer will depend largely upon the appellate court’s estimate of 
the ability and good sense of trial judges and of juries. 


Edmund M. Morgan. 


Harvarr Law ScHOooL. 





17 See cases, supra notes 12, 15 and 16. 
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A NOTE ON PARTNERSHIP LIABILITY OF STOCK- 
HOLDERS IN DEFECTIVE CORPORATIONS 


ROFESSOR DODD’S comprehensive and penetrating article * 

on the above topic puts the case for liability as cogently as it 

admits of being presented. Yet it leaves me not entirely con- 
vinced, and I venture to indicate a contrary point of view. 

In the first place, as a teacher of the law of partnership, I feel 
rather imposed upon when I am told that the legal waifs and strays 
which have been iejected from the corporation fold must be em- 
braced within the partnership family. I agree with the recent 
decision in Baker v. Bates-Street Shirt Co.’ that the particular 
business there involved was not conducted by a partnership, but it 
would never occur to me to go to my colleague who teaches the law 
of corporations, and insist that the association must be a corpora- 
tion because it isn’t a partnership.° 

Secondly, when one seeks to demonstrate by remorseless logic 
that the defective corporation simply must be a partnership, I am 
moved to suspect the premises upon which this cosmological neces- 
sity is based. 

Thirdly, I am inclined to believe (though not beyond the possi- 
bility of being persuaded to the contrary) that it is undesirable to 
assimilate the defective corporation to the partnership; and so 
believing, I submit that there is at hand a lawyer-like technique 
wherewith to deal with the problem in another way. 

Let us put a concrete situation, the facts of which are suggested 
in part by a recent California case.* The “ X Company,” a de 
jure corporation, failed to pay its annual license tax and, on March 
3, 1917, its charter was forfeited under a self-executing statutory 
provision that upon a certain day and hour “ the charters of all 
[domestic] corporations which have failed to pay the license tax 

. shall be forfeited to the state.” On March 4, 1917, the de- 





1 (1927) 40 Harv. L. Rev. 521. 

2 6 F. (2d) 854 (C. C. A. 1st, 1925). 

3 See Lewinsohn, Liability of Associates in Defectively Incorporated Associations 
(1915) 13 Micu. L. REv. 271, 279. 

# Van Landingham v. United Tuna Packers, 189 Cal. 353, 208 Pac. 973 (1922). 
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fendant in good faith purchased on the stock market a few shares 
of stock in said corporation and later became the registered owner 
of the shares. The business was continued in the corporate name 
just as though nothing had happened. A majority of the remain- 
ing stock, by various transfers, came into the hands of new stock- 
holders. The defendant took no part in the business, other than 
to execute a proxy for the annual meeting, at which a new set of 
directors were elected. In February 1918, under authority of a 
vote of the board of directors, a promissory note was executed in 
the name of the ‘“ X Company, by A President, B Secretary.” 
This note ultimately came into the hands of the plaintiff. Assum- 
ing that the court refuses to recognize a corporate entity, de jure 
or de facto, capable of being sued,° does it therefore follow that 
the defendant is liable on the note to his last cent as a partner in 
the maker firm, the ‘“ X Company ” ? 

The argument, as I understand it, is based on the following 
series of propositions: 

(1) That every business must have an owner or owners. 

(2) That the owner or owners of a business are liable as such 
for its debts. 

(3) That ownership of a business must be vested either in (a) 
an individual as sole proprietor, or (b) a corporation as a juristic 
person, or (c) a trusteeship, or (d) a partnership (defined as co- 
ownership of a business other than by trustees). 

(4) That the defective corporation (i.e., one neither de jure, 
nor “ de facto” as defined in the decisions.) must be a partnership 
because the business is not owned either by an individual as sole 
proprietor, or by a corporate legal entity, or by a trusteeship. 

(5) That this partnership must be composed of the stockhold- 
ers, because, being profit sharers, they are prima facie partners 
under the Uniform Partnership Act test; and this presumption 
becomes conclusive when, by a process of elimination, it is demon- 
strated that they fit into no other recognizable legal category which 
would explain their relationship to the business. 

(6) That the stockholders’ predicament involves no greater 





5 In the actual case cited in the previous footnote, the association was held to be 
neither a corporation de jure nor de facto and incapable of being sued as a corpora- 
tion on a contract made in its name with the plaintiff after the charter had been 
forfeited. The court does not indicate what remedy would be available to the 
plaintiff. 





STOCKHOLDERS IN DEFECTIVE CORPORATIONS 73 


hardship than in other well settled analogous cases; and that if 
the stockholders are not put in the partnership category, legal 
rules governing their liability would be difficult to formulate. 

These propositions will now be examined: 

(1) That every business must have an owner or owners. This 
point may be conceded for purposes of the ensuing discussion. I 
think Professor Dodd is correct in his analysis, showing that stock- 
holders in defective corporations have the substantial rights ordi- 
narily associated with proprietorship. Therefore it is not im- 
proper to speak of them as owners of the business in question; and 
having determined that this particular business has owners, it is 
not necessary to pursue the academic inquiry whether there may 
be an ownerless business. 

(2) That the owner or owners of a business are liable as such 
for its debts. No doubt this is generally true as a statement of 
fact, but its universality as a principle of law is not difficult to 
disprove. 

The most striking case is the de facto corporation where, by 
hypothesis, some requirement prescribed by the legislature as a 
condition precedent to existence as a corporate juristic person has 
not been complied with. Professor Dodd says that by the pre- 
vailing view the stockholders in the defective corporation are not 
personally liable for its debts. Why is this? Surely not merely 
on the ground that ownership of the business may be ascribed to a 
judge-made legal entity, the de facto corporation, which, as owner, 
is liable for its debts under the supposed general principle. The 
de facto corporation is only a bit of machinery, a serviceable tech- 
nique. Professor Dodd realistically says that “it is the substan- 
tial character of the rights of shareholders and partners, and not 
abstract ideas about their rights, derived from the entity theory or 
its opposite, which are of real importance.” * The stockholders 
of a de facto corporation are therefore co-owners of a business, 
who have achieved a measure of limited liability without the aid 
of statute. This result is justified upon considerations of policy. 
It is submitted, therefore, that when we come to determine whether 
the stockholders in a defective corporation shall be held personally 





8 Supra note 1, at 538, n. 42. He also states in another connection that any dis- 
tinction based upon the entity theory or its opposite is “too thin to be any longer 
regarded as fundamental.” Jbid. 536. 
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liable, it is still a question of policy, not of logic. It will not do to 
offer the syllogism: The owners of a business are liable for its 
debts, the stockholders of a defective corporation are owners of the 
business, therefore the stockholders are liable. The fault is with 
the major premise. 

Professor Dodd’s assumption that a business owner must neces- 
. sarily be personally liable leads him to curious lengths in com- 
menting upon the limited partnership. He says: “A decision 
that the special partners are not [liable as (?)] partners is, in 
effect, a decision that the general partners are sole owners and the 
special partners, presumably, a special type of creditor.”* But 
Section 6(2) of the Uniform Partnership Act provides that “ this 
Act shall apply to limited partnerships except in so far as the 
statutes relating to such partnerships are inconsistent herewith.” 
Section 1 of the Uniform Limited Partnership Act states that “a 
limited partnership is a partnership ” having one or more general 
partners and one or more limited partners. “ Partnership ”’ is de- 
fined in the Uniform Partnership Act, Section 6, as “an associa- 
tion of two or more persons to carry on as co-owners a business for 
profit.” By definition, therefore, ina limited partnership com- 
posed of one general partner and one limited partner, those two 
persons constitute the “association” and are co-owners of the 
business. Under Section 25 of the Uniform Partnership Act 
(which is presumably applicable) they hold specific partnership 
property as tenants in partnership. The general partner in the 
case put is not an “ association ” all by himself. Nor is he the sole 
owner of the business; if he were, it would be curious that his 
“ outside ” creditors are deferred to his business creditors in the 
distribution of the business assets.*. The Uniform Limited Part- 
nership Act is shot through with provisions indicating the pro- 
prietary nature of the special partner’s position. The limited 
partner seems to be a co-owner with limited liability. 

But it may be said that the limited partner achieves immunity 
only by statute. This is by no means clear. Probably the reason 
why the limited partnership did not take root in the early common 





7 Ibid. 548, n. 72. 

8 See Bremen Savings Bank v. Branch-Crookes Saw Co., 104 Mo. 425, 440, 16 
S. W. 2009, 212 (1891). 

% See, for instance, UNIForRM Liuirep PARTNERSHIP ACT, § 9. 
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law was the dominance of the now discredited profit-sharing test of 
liability to third persons.*° What would the decision be if the prob- 
_lem came up anew today? Giles v. Vette ** seems to have a direct 

bearing. Several persons made an agreement to carry on a broker- 
age business in the form of a limited partnership under the old 
Illinois Limited Partnership Act, which, however, had been re- 
pealed without their knowledge. The new Uniform Limited Part- 
nership Act adopted in its place did not permit the organization of 
a limited partnership for conducting a brokerage business. After 
operating for three years the business went bankrupt, and the 
question was whether the supposed limited partners were unlimit- 
edly liable. It was held in the negative, and one of the grounds 
taken by the Supreme Court of the United States, perhaps the main 
ground, was that the agreement inter se the associates did not con- 
stitute the so called limited partners general partners,’’ and that in 
the absence of estoppel “ persons who are not partners as to each 
other are not partners as to third persons.” ** In other words, the 
court seems to imply that without the aid of statute a person who is 
willing to abdicate a certain measure of control may, by an agree- 
ment in the terms of the common limited partnership contract, 
become substantially a co-owner in a business without risking 
more than his capital contribution.”* 





10 See (1923) 36 Harv. L. Rev. 1016, 1018. 

11 263 U.S. 553 (1924). 

12 “Hecht and Finn did not intend or agree to become general partners. The 
things intended and done do not constitute a partnership.” Ibid. at 561. 

13 UNIFORM PARTNERSHIP ACT, § 7(1). 

14 Another familiar situation is suggestive of a limited partnership at common 
law. In a partnership agreement between A and B it may be provided that “ should 
either party die during the term of said co-partnership the firm shall not be dis- 
solved thereupon, but ‘the business shall be continued by the survivor until the 
expiration of said partnership term, the estate of the deceased partner to bear the 
same share in profits and losses as would have been received and borne by the de- 
ceased partner had he lived.” A dies. B continues the business under the old name. 
Who now owns the business? B is surely not sole owner and a debtor to A’s 
estate. A’s share remains in as capital subject to the risks of the business. A’s 
executor is not personally liable as a general partner. Butcher v. Hepworth, 115 
N. Y. 328, 22 N. E. 163 (1889) ; Owens v. Mackall, 33 Md. 382 (1870). A’s estate 
is not a juristic person capable of being a partner with B. Stewart v. Robinson, 
115 N. Y. 328, 334, 22 N. E. 160, 161 (1889). It seems not improper to describe 
the business as now owned by B, the general partner, and A’s executor, the limited 
partner, as trustee under the will of A. Cf. Gibson v. Stevens, 7 N. H. 352, 356 
(1834) ; Exchange Bank v. Tracy, 77 Mo. 594 (1883). Or would it be preferable to 
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(3) That ownership of a business must be vested either in (a) 
an individual as sole proprietor, or (b) a corporation as a juristic 
person, or (c) a trusteeship, or (d) a partnership (defined as co- 
ownership of a business other than by trustees).° The fault in 
this premise is in the assumption that partnership is synonymous 
with co-ownership of a business. Partners are co-owners, but 
co-owners are not necessarily partners. For instance, it is usually 
stated that partnership must be founded upon a valid contract of 
partnership.*® In Jackson v. Akron Brick Ass’n,“ it was held that 
a group of persons associated together to carry on an illegal busi- 
ness were not a partnership and hence could not take advantage 
of a statute allowing partnerships to sue in the firm name. Yet 
undoubtedly the associates were co-owners of the business.’* So 
too, as we have seen, stockholders in a de facto corporation are 
co-owners, but are held not to be partners.’® Professor Dodd 
states *° that “ when one has contracted for and obtained pro- 
prietary rights over a business, he is an owner thereof, whether he 
realizes it or not. If he is one of several owners, he is by definition 





describe B as the sole owner at law carrying on the business as trustee for himself 
and A’s estate? In the ordinary case of partnership between A and B dissolved by 
the death of A, the partnership may still be put in bankruptcy under §5 of the 
Bankruptcy Act: “A partnership, during the continuation of the partnership busi- 
ness, or after its dissolution and before the final settlement thereof, may be adjudged 
a bankrupt.” (30 Stat. 544, 547 (1898)). In re Stringer, 234 Fed. 454 (E. D. N. Y. 
1916) ; Im re Coe, 157 Fed. 308 (S. D. N. Y. 1907); In re Meyer, 98 Fed. 976 
(C. C. A. 2d, 1899) ; In re E. W. Adams & Co., 283 Fed. 431 (S. D. Ga. 1922). Yet 
if a partnership is an association of two or more persons, B, after A’s death, cannot 
be an association all by himself. Presumably debts created by B in the orderly 
course of liquidation would be treated in bankruptcy administration not as the 
individual indebtedness of B but as firm debts provable against the firm estate. 
Cf. Durant v. Pierson, 124 N. Y. 444, 26 N. E. 1095 (1891). Here again, if we must 
find an association, it is composed of B and the executor and trustee under A’s will. 

15 See Carpenter, Are the Members of a Defectively Organized Corporation 
Liable as Partners? (1924) 8 Minn. L. REv. 409, 417. 

16 See BurDICK, PARTNERSHIP (3d ed. 1917) §1; LinpLEY, PARTNERSHIP (8th 
ed. 1912) 11; 3 Pace, Contracts (1905) § 1688. 

17 53 Ohio St. 303, 41 N. E. 257 (1895). 

18 Compare a similar case, Whittenton Mills v. Upton, 10 Gray 582 (Mass. 1858). 

19 Humphreys v. Mooney, 5 Colo. 282, 288 (1880) ; Rowland v. Meader Furni- 
ture Co., 38 Ohio St. 269 (1882) ; Mason v. Stephens, 16 S. D. 320, 92 N. W. 424 
(1902) ; Finnegan v. Noerenberg, 52 Minn. 239, 53 N. W. 1150 (1893) ; Inter-Ocean 
Newspaper Co. v. Robertson, 269 Ill. 92, 129 N. E. 523 (1920) ; Newcomb-Endicott 
Co. v. Fee, 167 Mich. 574, 133 N. W. 540 (1911). 

20 Supra note 1, at 534. 
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a partner.” If this is so, it would be difficult to see why the stock- 
holders in a de facto corporation are not partners. If it is sug- 
gested, notwithstanding Section 15 of the Uniform Partnership 
Act,”* that they are partners with liability limited for reasons of 
policy,”* the question still remains, as a matter of policy, not of 
logic, whether innocent stockholders in a defective corporation 
should be similarly treated. 

(4) That the defective corporation (i.e., one neither de jure, 
nor “ de facto” as defined in the decisions) must be a partnership 
because the business is not owned either by an individual as sole 
proprietor, or by a corporate legal entity, or by a trusteeship. 
This proposition depends upon the one next preceding and falls 
with it. 

(5) That this partnership must be composed of the stock- 
holders, because, being profit sharers, they are prima facie part- 
ners under the Uniform Partnership Act test; and this presump- 
tion becomes conclusive when, by a process of elimination, it is 
demonstrated that they fit into no other recognizable legal cate- 
gory which would explain their relationship to the business. Pro- 
fessor Dodd’s logic has brought him at this point to the conclusion 
that the defective corporation must be a partnership. Therefore 
he is under the necessity of searching till he produces the partners. 
If my argument so far is sound, I am under no such necessity, for 
the defective corporation may or may not be a partnership; and 
the further inquiry may be pursued with an open mind, not with 
any predetermined result in view. 

Are stockholders in a defective corporation partners? Pro- 
fessor Dodd makes much of the rule of the Uniform Partnership 
Act, Section 7(4), that except in certain enumerated instances not 
applicable to the present case (creditor, employee, landlord, annui- 
tant, vendor ), “‘ the receipt by a person of a share of the profits of 
a business is prima facie evidence that he is a partner in the busi- 
ness.” This test seems unhappily phrased. Sir Montague Smith 
in Mollwo, March & Co. v. Court of Wards,” disposing of the 





21 That “ all partners are liable” jointly in contract and jointly and severally 
in tort. 

22 That, of course, would be only a matter of definition and would involve 
saying that there are partnerships and partnerships. Compare the discussion supra 
Pp. 736, on the possibility of creating a limited partnership at common law. 

23 L. R. 4 P. C. 419, 433 (1872). 
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argument that profit sharing raised a “ presumption ” of partner- 
ship, said: “. . . this contention is too artificial; for it takes one 
term only of the contract and at once raises a presumption upon 
it. Whereas the whole scope of the agreement, and all its terms, 
ought to be looked at before any presumption of intention can 
properly be made at all.” ** Furthermore, it is believed that the 
prima facie rule would only have application in the rare case where 
no other fact than the fact of profit sharing appeared.** When the 
courts have all the facts before them, they do not proceed as though 
a prima facie case had to be rebutted by the other evidence. They 
look at the whole case, giving the fact of profit sharing only its 
due persuasive weight in connection with the other facts appear- 
ing, even though the case does not come within one of the before- 
mentioned excepted categories enumerated in Section 7 of the 
Uniform Partnership Act.” 

Having argued that the stockholders, being profit sharers, are 
prima facie partners, Professor Dodd searches in vain for some 
other category which might give them a legally defined relation- 
ship to the business. Why not say simply, what is the fact, that 
their relationship to the business is as stockholders in a defective 
corporation; and then work out a legal definition of their rights 
and obligations in that relation? Professor Dodd’s difficulty in 
this connection is in his assumption, which for the reasons stated 
seems to be erroneous, that partnership is synonymous with co- 
ownership of a business; that the stockholders being analytically 
shown to be co-owners are necessarily partners. At first blush this 
might seem to follow from the Uniform Partnership Act definition 





24 See also Bowen, L. J., in Badeley v. Consolidated Bank, 38 Ch. D. 238, 262 
(1888): “ You have a group of facts — A, B, C, D, E and F, and you want to know 
the right conclusion to draw from them. The right way is to weigh the facts 
separately and together, and to draw your conclusion. It is not to take A, and to 
say that if A stood alone it would shift the onus of proof, and then to look over B, 
C, D, E and F and see if the remainder of proof is sufficient to rebut the presump- 
tion supposed to be raised.” 

25 LINDLEY, PARTNERSHIP, 26, 45-46. 

26 Mitchel v. Bowers, 15 F. (2d) 287 (C. C. A. 2d, 1926) (so-called “ sub- 
partnership ” agreement whereby one partner contracted with an outsider for the 
sharing of such partner’s profits and losses, the firm agreeing to pay over directly 
to such outsider her agreed proportion of any profits accruing, held not to con- 
stitute the “ subpartner” a partner). See also Gurganus v. Greenville Mfg. Co., 189 
N. C. 202, 126 S. E. 423 (1925). See also the cases holding that persons sharing 
profits as certificate holders in certain business trusts are not partners, 
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of partnership as “ an association of two or more persons to carry 
on as co-owners a business for profit.” But this, it is submitted, 
is not equivalent to saying that an association of two or more 
co-owners carrying on a business for profit is necessarily a part- 
nership. If such were the rendition, the stockholders in a de facto 
corporation (whom Professor Dodd admits to be co-owners *’) 
would be partners by legislative definition, and the judicial doc- 
trines of the de facto corporation would be superseded by the pro- 
vision of the Uniform Partnership Act.** Of course the legislature 
intended no such result. Hence it is more reasonable to construe 
the Uniform Partnership Act definition of partnership as if it 
read “ an association of two or more persons [with an intention] 
to carry on as co-owners a business for profit.”” Thus associates 
intending to carry on business through the instrumentality of a 
corporation as owner do not constitute a partnership. From this 
it follows that the stockholders in a de facto corporation are not 
partners under the definition; but for the same reason stockhold- 
ers in a defective corporation would not be partners, because their 
intent is the same regardless of the reason why the organization 
fails as a de jure corporation. 


It may be said that this mode of statement unduly exalts the 





27 Supra note 1, at 550. 

28 It would be the veriest play on words to say: “ Yes, it is a partnership, but 
nobody can show that it is except the state in quo warranto proceedings.” The 
de facto corporation doctrine is founded on judicial notions of policy which, how- 
ever, cannot supplant a direct command of the legislature. The doctrine is much 
broader than the principle of estoppel by representation. See Lewinsohn, supra 
note 3, at 290. It is even broader than the so-called estoppel founded on the fact 
that the outsider dealt with the group “on a corporate basis.” In many cases 
where the stockholder escaped liability, there is little or no evidence that the 
creditor dealt on a corporate basis, and thus might be said to have impliedly con- 
tracted not to hold the stockholders personally. See Newcomb-Endicott Co. v. 
Fee, 167 Mich. 574, 133 N. W. 450 (1911) ; Mason v. Stevens, 16 S. D. 320, 92 
N. W. 424 (1902). In Owensboro Wagon Co. v. Bliss, 132 Ala. 253, 258-61, 31 So. 
81, 82-83 (1901), the plaintiff, before he contracted with the “ Farmers Implement 
Company ” apparently had been told that it was a partnership. But the court 
decided that the shareholders could not be held liable as partners, because the in- 
corporation papers were on file in the Probate Court, thereby giving the creditor 
“constructive notice” that the association was at least a de facto corporation. 
It has been held that even the state cannot attack collaterally the corporate 
existence of a de facto corporation, when such organization applied for a writ of 
mandamus directing the Secretary of State to accept from the petitioner the annual 
corporation license tax and to issue a license authorizing it to do business for the 
current year. Westlake Park Inv. Co. v. Jordan, 246 Pac. 807 (Cal. 1926). 
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“ corporate fiction.” The attribution of rights and obligations to 
a group as a unified juristic person is no doubt only a bit of legal 
technique. But technique is not to be despised; its justification 
is tested by the desirability of the substantive results to be achieved 
by it. There is nothing “ mystical” about it. If a court should 
say that the stockholders in a de facto corporation are not liable 
because the debts are not their debts, but those of a de facto cor- 
poration as a distinct legal entity, it would be exalting technique 
into a thing of substance, as an end in itself.*® But if the court 
should first determine on grounds of policy that the stockholders 
in such case ought not to be liable, and then work out this result 
by treating the debts as owing by a distinct legal entity, the de 
facto corporation, legal technique is being put to a legitimate use. 
So, too, if it is undesirable (as I shall later seek to indicate) to 
assimilate the defective corporation to the partnership, it is a 
legitimate use of technique so to phrase or interpret the definition 
of partnership as to differentiate it from the defective corporation. 
To this end it may be stated in a simple and understandable way 
that associates intending to carry on a business through the in- 


strumentality of a corporation as owner do not constitute a part- 
nership. Not only is this proposition a fair implication from the 
definition of partnership in the Uniform Partnership Act; it has 
support among legal writers,*° and in the decisions of respectable 





29 Of course, the fact that as a matter of simplified technique the courts deem 
that a group is a distinct juristic person does not necessarily determine the question 
whether the members of the group should be personally liable. Those who advo- 
cate treating the ordinary partnership as a legal entity do not suppose that the 
personal liability of partners would thereby be withdrawn. See Parsons, PARTNER- 
sHip (4th ed. 1893) §§ 1 and 80; Brannan, The Separate Estates of Non-Bankrupt 
Partners under the National Bankruptcy Act (1907) 20 Harv. L. Rev. 589, 596, 
597, 603. It is not so in Louisiana where the firm is a legal person. Liverpool, etc. 
Navigation Co. v. Agar & Lelong, 14 Fed. 615. (C. C. E. D. La. 1882); Empire 
Rice Mill Co., Ltd. v. Neumond, 199 Fed. 800 (E. D. La. 1912). So in the case of 
the de facto corporation which certainly must be recognized as a legal entity if we 
heed both what the courts do and say about it, a few courts have held the stock- 
holders personally liable to creditors. Morse v. Burkart Mfg. Co., 154 Ark. 362, 
242 S. W. 810 (1922) (see Bank of Midland v. Harris, 114 Ark. 344, 358, 170 S. W. 
67, 72 (1914)); Richardson Fueling Co. v. Seymour, 235 Ill. 319, 85 N. E. 406 
(1908). And even in the case of the de jure corporation, stockholders may by 
statute be personally liable to a greater or less extent. Shurlow v. Lewis, 170 Mich. 
493, 136 N. W. 484 (1912). 

30 See Bates, PARTNERSHIP (1888) § 4; PARSONS, PARTNERSHIP, § 57; Carpenter, 
supra note 15; Lewinsohn, supra note 3. 
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courts.** One may perhaps disagree with these courts on the 
question of policy, but it will not do to say that they are logically 
unsound and wrong “ on principle.” * 

(6) That the stockholders’ predicament involves no greater 
hardship than in other well settled analogous cases; and that if 
the stockholders are not put in the partnership category, legal rules 
governing their liability would be dificult to formulate. Pro- 
fessor Dodd, having been brought by his logic to the conclusion 
that stockholders in defective corporations must necessarily be 
partners, seeks from this premise to put on such stockholders the 
burden of showing why they should be treated any more tenderly 
than shareholders in business trusts who thought they were obtain- 
ing limited liability as cestuis que trust but discover to their sorrow 
that they are partners. This might be a plausible argument but 
for the unsoundness of the premise. Curiously enough, Professor 
Dodd thinks that stockholders in a corporation organized under 
an unconstitutional law ought not to be subjected to partnership 
liability,** notwithstanding what seems to be the prevailing view 
that the de facto corporation doctrine is not applicable in such a 
case.** In seeking to save this group of persons from being sur- 
prised into a partnership, he is not bothered by the supposedly 
analogous predicament of the business trust shareholders.* He 





81 Fay v. Noble, 7 Cush. 188 (Mass. 1851); Ward v. Brigham, 127 Mass. 24 
(1879) ; Baker v. Bates-Street Shirt’Co., supra note 2; In re Western Bank & Trust 
Co., 163 Fed. 713, 722 et seg. (N. D. Tex. 1908). 

82 Furthermore, it may be noted that some courts which incline to hold the 
stockholders of a defective corporation personally liable to creditors declare that the 
stockholders are not partners inter se because they made no contract to enter into 
a partnership. Lyons v. Van Oel, 183 Iowa 114, 120, 165 N. W. 376, 378 (1917) ; 
Bolton v. Prather, 35 Tex. Civ. App. 295, 298, 80 S. W. 666, 667 (1904). But it is 
as well settled as anything in partnership law, both at common law and under the 
Uniform Partnership Act, that except in cases of liability resulting from the false 
“holding out ” of a person as partner, “ persons who are not partners as to each 
other are not partners as to third persons.” UNrrorM PARTNERSHIP ACT, § 7(1). 

33 Supra note 1, at 550, n. 77. 

34 See FLETCHER, CYCLOPAEDIA OF CORPORATIONS (1917) § 280. 

35 No doubt, when a man voluntarily enters a relation, he is subject to the 
liabilities which the law attaches thereto, despite his ignorance of the legal conse- 
quences. Thus, a man who marries a wife may find afterwards that the law makes 
him support her. Likewise a man who appoints an agent may be subjected to 
certain contract obligations which he forbids the agent to incur, because business 
could hardly be carried on through agents if the outsider had to take all the risks 
of the agent’s exceeding his actual authority. So it is with the man who buys a 
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would extend the de facto corporation doctrine to cover the case — 
a mere matter of technique of course. Insisting as he does that 
the inclusiveness of the de facto corporation category is not a 
question of logic but of policy, he should not object that the ex- 
clusiveness of the partnership category is determined along similar 
lines. 

As to the difficulty of formulating the law if stockholders in 
defective corporations be not partners, the lazy inclination would 
be to squeeze them, protesting, into the ready-made partnership 
category. But if the ends of justice would be served by giving 
legal definition and content to a different category, the courts 
should not shrink from such a task, the difficulties of which it is 
easy to exaggerate for dialectical purposes. 

It may be hoped that the smoke of the logical sham battle has 
sufficiently lifted now to permit a view of realities in considering 
our problem on its merits. In this examination, one cannot speak 
with an air of finality, for the world no doubt will continue to jog 
along more or less satisfactorily, whether stockholders in defective 
corporations are held liable as partners or not. But it is submitted 
that the “ inarticulate major premise ” of those who seek to hold 
the stockholders is the feeling that limited liability is a privilege 
to be jealously guarded; that there is something reprehensible in 
the desire to invest 2 certain sum in a business without putting at 
hazard one’s entire fortune.** It is a survival, perhaps, of the 
philosophy behind the now discarded profit-sharing test of liability 
to third persons.** That the law has progressed far from this 





share in a business trust, which ought indeed to be recognized as a distinct form 
of business association. See The Position of Shareholders in Business Trusts 
(1923) 23 Cor. L. Rev. 423. If he does not even read the certificate to find 
out what the association purports to be but assumes it to be a corporation, one is 
not much moved to help him. If he does find out that he is becoming a share- 
holder in a business trust but does not inquire what liabilities might be attached to 
that relation, he is in no better position than the person who voluntarily appoints 
an agent without studying the law of agency. The case of the stockholder in a 
defective corporation certainly presents an appreciable difference in degree. He has 
bought stock in what purports to be a de jure corporation. He has not voluntarily 
entered into any other relation. 

36 See Wrightington, The Massachusetts Trust Form of Organization (1920) 
13 J. AM. BAnxKers’ Ass’N, 315. 

87 This seems to lie at the back of the extreme position taken by the Texas 
courts, making it impossible for shareholders of a business trust to achieve limited 
liability even though they reserve no powers of control over the trustees (Thomp- 
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position is evident from the business trust cases.** As stated by 
the Commissioners in reporting a draft of the Uniform Limited 
Partnership Act: *° . 


“No public policy requires a person who contributes to the capital 
of a business, acquires an interest in the profits, and some degree of 
control over the conduct of the business, to become bound for the obli- 
gations of the business; provided creditors have no reason to believe at 
the time their credits were accepted that such person was so bound.” 


Under modern conditions the corporation has been an extremely 
useful, if not an indispensable, device for facilitating the free flow 
of capital into productive enterprise.*® The law ought not to lurk 
privily in dark places, intent upon ruining a person who, in the 
exercise of that degree of care which it is practicable to expect, 
makes an investment in the stock of a business organization that 
purports to be, and behaves as though it were, a de jure corpora- 
tion. 

Therefore it is submitted that the defective corporation should 
be differentiated from the partnership, and be dealt with as a dis- 
tinct form of business association though not necessarily as one 


coinciding in all its incidents with the so-called de facto corpora- 
tion.** Creditors should be able in some way to resort to the 





son v. Schmitt, 274 S. W. 554 (Tex. 1925) ); and even though the plaintiff-creditor 
knew when he dealt with the trustees that the declaration of trust forbade the 
trustees to pledge the personal credit of the shareholders (Victor Refining Co. v. 
City Nat. Bank of Commerce, 274 S. W. 561 (Tex. 1925)). See a devastating 
criticism by Dean Hildebrand, The Massachusetts Trust,— A Sequel (1925) 4 
Tex. L. REv. 57, 59 et seq. 

See also Badeley v. Consolidated Bank, 38 Ch. D. 238 (1888), for an indication 
of the extent to which a “creditor” may contribute money to be used by his 
“debtor ” in a specific business, the creditor to receive a share of the profits and 
to have a certain measure of potential control over the business, without becoming 
personally liable to creditors of the business. 

38 The extreme Texas position, assimilating all business trusts to partnerships, as 
indicated in the previous footnote, is at variance with the law in other states. 
Betts v. Hackathorn, 159 Ark. 621, 252 S. W. 602 (1923); R. I. Hospital Trust Co. 
v. Copeland, 39 R. I. 193, 98 Atl. 273 (1916) ; Im re Associated Trust, 222 Fed. 1012 
(D. Mass. 1914) ; Bouchard v. First People’s Trust, 253 Mass. 351, 355, 148 N. E. 
895, 896 (1925). 

39 § Untrorm Laws ANNOTATED, 4; Lewis, The Uniform Limited Partnership 
Act (1917) 65 U. or Pa. L. Rev. 715, 723. 

40 See Carpenter, supra note 15, at 425. 

41 For instance, as a matter of procedure the de facto corporation may sue and 
be sued as a corporation, whereas the courts may perhaps deal with the defective 
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property of the association. And it is not unjust that the stock- 
holders should be individually liable to the same extent as if the 
corporation were de jure.*® Stockholders who learn of the fact 
that the corporation is defectively organized and who take no steps 
either to procure a de jure incorporation in compliance with the 
law or to have the business wound up may properly be held un- 
limitedly liable.** But at least in the case of innocent share- 
holders who do not participate actively in the business either as 
directors, officers or agents, there seems no commanding reason, 
in the absence of express imposition of liability by statute,** why 





corporation as an unincorporated association. See infra note 52. So too, many 
courts have held that a de facto corporation may exercise the power of eminent 
domain. Central of Ga. Ry. v. Union Springs, etc. Ry., 144 Ala. 639, 39 So. 473 
(1905) ; FLETCHER, op. cit. supra note 34, § 310. No doubt in the case of a defective 
corporation, the courts would permit the landowner to resist the condemnation 
proceedings by attacking collaterally the existence of the corporation. 

42 In many states stockholders in corporations are subject to a “ double lia- 
bility,” i.e., they may be called upon for an additional amount equal to the par 
value of their stock. McDonnell v. Ala. Gold Life Ins. Co., 85 Ala. 401, 5 So. 120 
(1888). In -other states a corporation creditor may hold each stockholder severally 
liable for such proportion of his claim as the amount of stock held by the individual 
stockholder bears to the whole amount of the capital stock. Williams v. Carver, 
171 Cal. 658, 154 Pac. 472 (1916). Frequent provisions are made whereby stock- 
holders are unlimitedly liable for certain classes of debts, e.g., labor debts. Shurlow 
v. Lewis, supra note 29; Card v. Groesbeck, 204 N. Y. 301, 97 N. E. 728 (1912). 
See also Bearse v. Mabie, 198 Mass. 451, 84 N. E. rors (1908). See generally 
FLETCHER, op. cit. supra note 34, §§ 4152 et seq. 

43 It seems preferable not to call such persons partners as they may be co- 
owners with other innocent shareholders who are not partners. But as regards lia- 
bility they are in no better position than a group of persons who operate a business 
“ nakedly assuming ” to be a corporation, and who are personally liable except pos- 
sibly against a creditor who dealt on a corporate basis on the understanding that his 
recourse was to be limited to the assets of the association. 

44 Thus in Hessig-Ellis Drug Co. v. Wilkerson, 115 Miss. 668, 76 So. 570 (1917), 
there was a statute providing that if the corporation within thirty days of organiza- 
tion fails to report the organization to the secretary of state “the charter granted 
shall be null and void, and all persons doing business thereunder shall be deemed 
and held to be partners in the business and liable as such.” Defendant bought some 
shares of corporate stock after the thirty-day period had expired without the or- 
ganization having been reported to the designated official. Thereafter the corpora- 
tion bought goods from the plaintiff. Defendant was held liable as coming within 
the express terms of the statute. In Heuer & Brockschmidt v. Carmichael, 82 Iowa 
288, 290, 47 N. W. 1034, 1035 (1891), a statute provided that “a failure to comply 
substantially with the foregoing requisitions in relation to organization and pub- 
licity renders the individual property of the stockholders. liable for the corporate 
debts.” Under this provision the court held the stockholders liable even in favor 
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they should be subjected to general unlimited liability to credi- 
tors.** In the matter of statutory imposition of liabilities, legis- 
latures have frequently recognized a distinction between the 
ordinary inactive stockholder who is simply an investor, and 
stockholders who are actively participating in the business as 
directors or other officers.*° 





of a creditor who had dealt “ on a corporate basis.” See also Clinton Iron Works 
v. Neiting, 134 Iowa 311, 111 N. W. 974 (1907). This statute seems to be the 
explanation of the Iowa cases cited by Professor Dodd in support of his thesis. See 
supra note 1, at 561. 

45 Tt is not believed that any distinction should be taken between tort and con- 
tract creditors. Professor Warren urges that stockholders ought to be liable to tort 
creditors even where a de facto corporation has been formed. E. H. Warren, Col- 
lateral Attack on Incorporation (1907) 20 Harv. L. Rev. 456. But the authorities 
he cites are meagre and unsatisfactory. Ibid. 474, n. 30. The suggestion is opposed 
to the dictum in innumerable cases that the existence of a de facto corporation 
cannot be attacked “ by any other party than the state.” Society Perun v. Cleve- 
land, 43 Ohio St. 481, 491, 3 N. E. 357, 360 (1885). There are indications in other 
cases that stockholders in de facto corporations are not liable to tort creditors. 
Howard v. Long, 142 Ga. 789, 792, 793, 83 S. E. 852, 854 (1914); Frawley v. 
Tenafly Transportation Co., 95 N. J. L. 405, 409, 113 Atl. 242, 243 (1921). 

There is scant authority involving the question of the liability of stockholders 
in a defective corporation to tort creditors. In Bonfils v. Hayes, 70 Colo. 336, 340, 
201 Pac. 677, 679 (1921), the three defendants were stockholders and directors of a 
corporation and were actively engaged in its business of publishing the Denver Post. 
After the expiration of the statutory period of corporate existence, they forgot to 
obtain a certificate of renewal but continued the business under the corporate name 
in good faith. Thereafter plaintiff’s daughter was run over and killed by the 
negligence of a driver of a delivery wagon. The corporation being neither de jure 
nor de facto, the court held that the individual defendants were liable for the tort. 
The court does not seem to have based the liability on the fact that the stock- 
holders are partners. It said: “Some argument is made that the defendants are 
not partners even if there was no corporation; but if they are actively codperating 
in a business enterprise and, in connection therewith, committed the tort in ques- 
tion, they are liable whatever the title of their combination, — partners, co-adven- 
turers, joint tort feasors— or what. ... Their active codperation in the business, 
there being no corporation, makes them responsible for its liabilities, and able to 
demand its dues. . . . Numerous cases are cited to the effect that stockholders are 
not liable although their ostensible corporation proves not to be a corporation. 
That may be left unquestioned. The defendants are not charged because they are 
stockholders.” 

If it be thought that stockholders in a defective corporation should be liable in 
tort, it is not necessary to hold them under a primary liability as partners jointly 
and severally. The courts might work out a less rigorous pro rata liability, avail- 
able to tort creditors only after exhausting the association’s assets. 

46 FE.g., statutes making directors or other officers personally liable for debts 
contracted before a certain percentage of the capital stock is paid in. Westinghouse 
Elec. & Mfg. Co. v. Reed, 194 Mass. 590, 80 N. E. 621 (1907); Weston v. Dahl, 
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The case is more doubtful where a stockholder, though “ inno- 
cent ’’ in the sense that he supposes the corporation to exist de jure, 
is a director or other officer actively engaged in the conduct of the 
business. It may perhaps be argued that stockholders in this more 
intimate relationship to the business ought to be held up to a 
higher standard of diligence in discovering and remedying the 
defective organization.*’ But in Baker v. Bates-Street Shirt Co.,** 
the three defendants when they undertook to incorporate the busi- 
ness turned over the legal details to a lawyer (as any ordinarily 
prudent business man would do); and the lawyer through some 
oversight or misunderstanding failed to perfect the organization 
of a corporation either de jure, or de facto in the technical sense 
of that term. The court decided that A alone was personally 
liable, he being the active manager of the business who had 
created the debts in question in the name of the supposed corpora- 
tion; that B and C could not be put in bankruptcy as partners with 
A, though B and C were corporators, stockholders, directors 
(presumably), and were respectively the clerk of the corporation 
and the treasurer thereof.*® 

It is by no means clear in all cases, therefore, that stockholders 
of a defective corporation who are active as directors or other 





162 Wis. 32, 155 N. W. 949 (1916); Clow v. Brown, 150 Ind. 185, 48 N. E. 1034, 
49 N. E. 1057 (1898). See also Corey & Co. v. Morrill, 61 Vt. 598, 17 Atl. 840 
(1889). In Illinois the corporation law provides that officers, agents or directors 
assuming to exercise corporate powers or to use the name of any corporation or 
pretended corporation “ without complying with the provisions of this act ” shall 
be “ jointly and severally liable for all liabilities.” This statutory liability is en- 
forceable even in the case of de facto corporations but it does not apply to mere 
stockholders who are not officers, agents or directors. See Inter-Ocean Co. v. 
Robertson, supra note 19, reviewing and explaining the previous decisions. 

47 Thus in the case put at the outset of this article (p. 733 supra) it might be 
said that the new board of directors ought to have discovered the non-payment of 
the annual license tax, with the resulting forfeiture of the charter; and therefore 
ought to be liable for the debts subsequently created. 

48 6 F. (2d) 854 (C.C.A. 1st, 1925). 

49 It seems possible that in such a case A, having in good faith incurred a lia- 
bility to pay all the debts of the association, would be equitably entitled to con- 
tribution pro rata from his associates B and C. Analogy might be drawn from the 
equitable obligation of cestuis que trust to contribute pro rata to the indemnifica- 
tion or exoneration of a trustee on account of expenditures properly incurred in the 
administration of a trust, where the trust estate is insufficient for that purpose. 
Hardoon v. Belilios, [t901] A. C. 118; Scott, Liabilities Incurred in the Adminis- 
tration of Trusts (1915) 28 Harv. L. Rev. 725. Cf. Ward v. Brigham, supra note 31. 
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officers should be directly and unlimitedly liable to creditors.” 
However it will be assumed for the moment that such liability 
ought to be imposed. There would then result a clear cut and 
workable distinction as to liability between the active stockholders 
on the one hand, and on the other, the inactive stockholders who 
are investors merely and limit their participation to attendance at 
stockholders’ meetings eituer in person or by proxy.” 

Finally, as to the means of effectuating the substantive results 
indicated in the preceding paragraphs. Creditors should be per- 
mitted to sue the association in its “‘ corporate ” name and obtain 
a judgment which will permit levy of execution on the property of 
the association. Authority is not wanting for this procedure. 





50 “]T think the true rule is this: that where persons knowingly and fraudulently 
assume a corporate existence, or pretend to have a corporate existence, they can be 
held liable as individuals; but where they are acting in good faith, and suppose that 
they are legally incorporated, — that they are stockholders in a valid corporation, — 
and where the corporation assumes to transact business for a series of years, and the 
assumed corporate existence is not challenged by the state, then they cannot be 
held liable, as individuals, as members of the corporation.” Brewer, J., in Gartside 
Coal Co. v. Maxwell, 22 Fed. 197 (E. D. Mo. 1884). 

51 See Rainwater v. Childress, 121 Ark. 541, 182 S. W. 280 (1915). Lewinsohn, 
supra note 3, at 281, concludes, after an analysis of the cases, that not a single 
decision affirmatively and avowedly holds to a general personal liability a “ non- 
participating associate, who had not authorized the transaction.” There is still 
the possibility that even the active shareholders might have a defense against 
creditors who “ dealt on a corporate basis,” founded on some doctrine of “ estoppel ” 
or implied contract. See Dodd, supra note 1, at 552 et seg.; Tulane Improvement 
Co. v. Chapman & Co., 129 La. 562, 56 So. 509 (1911) ; Jennings v. Dark, 175 Ind. 
332, 342, 92 N. E. 778, 782 (1910); FLETCHER, op. cit. supra note 34, § 327. 

52 Some courts have allowed this procedure even where the association is so 
defective as not to be a de facto corporation in a technical sense. They say the 
associates are “ estopped ” to plead the invalidity of the corporation. See FLETCHER, 
op. cit. supra note 34, $$ 327, 344; McDonnell v. Ala. Gold Life Ins. Co., supra 
note 42; Empire Mfg. Co. v. Stuart, 46 Mich. 482, 9 N. W. 527 (1881); Miller v. 
Coal Co., 31 W. Va. 836, 8 S. E. 600 (1888) ; Platte Valley Bank v. Harding, 1 Neb. 
461 (1871). See also Bonfils v. Hayes, supra note 45, at 340, 341, 201 Pac. at 679. 
Corey & Co. v. Morrill, supra note 46; Council v. Brown, 151 Ga. 564, 107 S. E. 
867 (1921). This procedure would be put beyond doubt under such a statute as 
was involved in Gilligan v. John Gilligan Co., 94 Neb. 437, 440, 143 N. W. 457, 458 
(1913): “ No body of men acting as a corporation . . . shall be permitted to set 
up the want of a legal organization as a defense to any action brought against them 
as a corporation.” For reference to similar statutes, see FLETCHER, op. cit. supra 
note 34, § 344. 

Other courts, obsessed with a sort of judicial inferiority complex to the effect that 
only the legislature can create legal entities, and alarmed at their obvious encroach- 
ment upon this supposed legislative preserve in the matter of de facto corporations, 
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It is submitted that this remedy directed against the association 
as principal is preferable to proceeding on the theory that there is 
no principal at all; that the particular agent or officer who pur- 
ported to make the contract on behalf of the non-existent corporate 
entity is liable for breach of his warranty of authority. If the 
creditor is given his expected recourse against the association, he 
suffers no substantial prejudice from the fact that the association 
is not technically incorporated. If he sues the agent for breach 
of his warranty of authority to act for a de jure corporation (as- 
suming such a warranty could be implied), his damages would be 
nominal merely, in the ordinary case.” 

If a creditor seeks to hold the stockholders of a defective cor- 
poration to such individual liabilities as would be imposed upon 
stockholders in an equivalent de jure corporation, the procedure 
should be the same as if the corporation existed de jure.” 





have said that creditors cannot maintain an action against the association as a 
corporation where it does not come within the technical requirements of a de facto 
corporation. Van Landingham v. United Tuna Packers, supra note 4; FLETCHER, 
op. cit. supra note 34, § 327. Under such a view, action would have to be brought 
as against other unincorporated business associations, as to which see Sturges, 
Unincorporated Associations as Parties to Actions (1924) 33 YALE L. J. 383; 
Jurisdiction over Partnerships (1924) 37 Harv. L. Rev. 793. Statutes very com- 
monly permit such associations to be sued in the association name. See Detroit 
Light Guard Band v. First Michigan Infantry, 134 Mich. 598, 96 N. W. 934 
(1903); Ex parte Baylor, 93 S. C. 414, 77 S. E. 59 (1912); Rowland v. Meader 
Furniture Co., 38 Ohio St. 269 (1882); Artana v. San Jose Scavenger Co., 181 Cal. 
627, 185 Pac. 850 (1919) ; Herron v. Cole Bros., 25 Neb. 692, 41 N. W. 765 (1889). 
As to the New York statute, see (1926) 24 Micu. L. Rev. 698. If no such statute 
is available, the desired substantive result may be reached by allowing the creditor 
to sue in the common law way against A, B, C, D, E, etc., doing business as the X 
Company, with the ensuing judgment limited in its effect to execution out of the 
association’s property. See East Denver Municipal Irrigation Dist. v. Doherty, 
293 Fed. 804 (S. D. N. Y. 1923), where the common law procedure was moulded 
to fit a similar situation. See also (1924) 37 Harv. L. Rev. at 798-804. 

53 So, too, in the case of a tort creditor —e.g., one who has been run over by 
a truck driver in the course of his employment. In applying the doctrine of 
respondeat superior, it is submitted that the association should be liable as principal 
(see note 45 supra), not the manager or other officer who purported to employ the 
truck driver on behalf of the supposed corporation. 

54 See McDonnell v. Ala. Gold Life Ins. Co., supra note 42; Casey v. Galli, 94 
U. S. 673, 680 (1876); Gardner v. Minn., etc. Ry., 73 Minn. 517, 76 N. W. 282 
(1898), aff'd, 177 U.S. 332 (1900). 

Under some statutes the shareholders are directly liable, jointly or jointly and 
severally. Sometimes the stockholder cannot be proceeded against until the remedy 
against the association is exhausted. The statutes vary also as to whether the lia- 
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If a creditor seeks to hold certain of the stockholders to un- 
limited personal liability on the ground that they actively partici- 
pated in the business as directors or other officers, suit could be 
brought against the associates as an unincorporated association 
with recourse thereby given against the association’s property and 
against the separate estates of the stockholders to the extent of 
their liabilities.°° 

It has been the modest purpose of this note merely to advocate 
in broad outline a method of approaching the problem, not to pro- 
nounce final judgment on all the subordinate details. Once rid 
of the formalistic notion that the defective corporation must be a 
partnership, it is believed that the courts without undue difficulty 
can evolve, along the lines indicated, an alternative technique 
both workable in application and just to all the parties. 


Calvert Magruder. 


Harvarp Law ScHOOL. 





bility can be enforced by a single creditor or must be enforced in equity, by a 
receiver or otherwise, for the benefit of creditors generally. See FLETCHER, op. cit. 
supra note 34, §§$ 4217 et seq. 

55 See note 52 supra, especially Detroit Light Guard Band v. First Michigan 
Infantry. 

Assume a concrete case, where, under the distinction suggested in the text, some 
of the shareholders of the defective corporation are unlimitedly liable and others 
are liable only to a limited extent. The purported corporation consists of six stock- 
holders, A, B and C being officers and directors, D, E and F being innocent inactive 
investors merely. Of the 1,200 shares of capital stock outstanding A, B and C each 
own one-sixth, D, E and F own respectively one-twelfth, one-sixth and one-fourth. 
Plaintiff has a claim against the association for $12,000. If D, E and F are to be 
held liable to the same extent as if the association were a corporation de jure in 
California, D would be severally liable to the plaintiff for $1,000 (one-twelfth of 
$12,000), E would be liable for $2,000 (one-sixth of $12,000), and F would be liable 
for $3,000 (one-fourth of $12,000). See Williams v. Carver, supra note 42. Under 
the California Code of Civil Procedure, § 388, associates carrying on business in a 
common name may be sued in such name, and the ensuing judgment binds the 
joint property and the separate property of the associates who were served with 
process. Suit could therefore be brought against the X Company and process 
served on A, B, C, D, Eand F. Judgment would be given against the X Company 
for $12,000 with direction for levy of execution on the joint property, and on 
the separate estates of A, B and C for the full amount, and against the estates of 
D, E and F to the amounts of $1,000, $2,000 and $3,000 respectively. 
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Our TREATIES OF PEACE WITH THE CENTRAL Powers. — The Treaty 


of Berlin,’ restoring friendly relations with Germany, is a skeleton struc- 
ture. It confirmed the state of peace, but did not set forth the details of 
a peace settlement.’ Instead, it secured to the United States * the rights 
and advantages she claimed in the Congressional Peace Resolution * and 
those she would have obtained under certain Parts of the Treaty of 
Versailles. For this reason, in order to understand the adjustment of 





1 Signed Aug. 25, 1921. The text is printed in 3 TREATIES, ETC. BETWEEN THE 
Untrep STATES AND OTHER Powers, 2596. This collection is published as Sen. Doc. 
No. 348, 67th Cong. 4th Sess. 

2 See the colloquy between Senator Reed of Missouri and Senator Lodge, 61 
Conc. Rec. 5775 (1921) ; and the remarks of Senators Borah and Reed, ibid. 5779; 
and of Senator Walsh of Montana, ibid. 6256. For an example of the weight given, 
in judicial decisions under the Treaty, to the debates in the Senate, see Decisions 
oF THE Mrxep CLarims COMMISSION BETWEEN THE UNITED STATES AND GERMANY, 
at 320. (These decisions will henceforth be cited as M. C. C.) 

3 See Article II of the Treaty of Berlin. 

4 Knox-Porter Joint Resolution of July 2, 1921, the applicable parts of which are 
set forth in the preamble to the Treaty of Berlin, supra note 1. By Section 2 of this 
Resolution, the United States reserved all the rights and advantages to which she 
became entitled under the terms of the Armistice. These terms are printed in 3 
TREATIES, supra note 1, at 3307. The terms of the Armistice may also act as a 
limitation on the claims of the United States. See M. C. C. at 77,:n. 2; at 120, 
n. 11; and at 309, n. 18. See also Senator Walsh’s speech. 61 Conc. REC. 6252-53 
(1921). 

5 3 TREATIES, supra note 1, at 3320. 

The Treaty of Berlin specifically designates those Parts of the Treaty of Ver- 
sailles which enumerate the rights and advantages intended for the benefit of the 
United States, and provides that this country shall not be bound by the obligations 
of certain other named Parts of the Versailles Treaty. 
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claims arising out of the War, and the present status of the pre-war 
treaties with Germany — as well as a host of less important matters — 
it is necessary to know just how the interrelation of the three documents 
has been worked out.® : 

One fundamental proposition is to be observed. The Treaty of Berlin 
does not make an outright grant of the benefits of the Treaty of Ver- 
sailles. What it does give to the United States is the power to avail 
herself of any of these rights and advantages which she may desire.’ 
Correspondingly, the United States is not subjected to any of the obli- 
gations of the Treaty of Versailles, except such duties to Germany as are 
limitations upon rights which this country has elected to exercise.*® 

By the agreement creating the Mixed Claims Commission,® the United 
States took advantage of the reparation provisions of the Treaty of Ver- 
sailles, and its power to do this was recognized and assented to by 
Germany. This same agreement indicated that the United States did 
not desire to use the machinery provided by the Reparation Commis- 
sion,’° except insofar as payments might be made through that Com- 
mission.** 

The ordinary rules of international law are of no application in de- 
termining the German Government’s liability.12 Her duty, as crystal- 
lized in the Treaty of Berlin,’* is fixed by and limited to the obligations 
specified in the Joint Resolution and the Treaty of Versailles.* But 





6 The object of drafting the Treaty of Berlin in this fashion was to give this 
country all the benefits, without imposing upon her any of the responsibilities, of 
the Treaty of Versailles. See President Harding’s Message to Congress (Apr. 12, 
1921). 61 Conc. Rec. 173 (1921). Senator Borah predicted that this incorporation 
of the prior treaty would cause great confusion. Ibid. 5776. 

7 Thus, Senator Fletcher asked whether Part VIII of the Treaty of Versailles 
was not made a part of the Treaty of Berlin. Senator Lodge replied: “I do not 
think that it is. All that the pending treaty gives us is an option to claim rights and 
advantages under Part VIII if we choose to do so.” Ibid. 6431. It should be 
remembered that Senator Lodge was at this time the Republican leader of the 
Senate, and the Chairman of the Foreign Relations Committee. Compare the re- 
marks of Senator Borah. Ibid. 5778. 

A single exception is Section I of Part IV, which confirms rights acquired directly 
under Article 119 of the Treaty of Versailles, as to Yap and the mandated German 
colonies. See the statements of Senators Lodge and Borah. Ibid. 5770, 5774, 
5776. Cf. Senators La Follette, Reed and King. Ibid. 6376, 6416, 6436. And see 
M. C. C. at 796. 

8 This seems to have been stated by Senator Lenroot. 61 Conc. REc. 6373 
(1921). And see his other remarks, ibid. 6365, 6418; and those of Senator Lodge, 
ibid. 5771, 6374. But see the arguments of Senators Borah and Reed, ibid. 6373-76; 
and the vote on Senator Reed’s amendments, ibid. 6382, 6418. 

® Agreement of Aug. 10, 1922, U. S. Treaty Series, No. 665. 

10 See Article II(4) of the Treaty of Berlin. And see the statements of Senator 
Lenroot. 61 Conc. REC. 5793-04, 6418 (1921). Cf. ibid. 6419. 

11 The Mixed Claims Commission had authority only to determine the amount 
due on the claims; it could not enforce their payment. M.C.C. at 7. As to the 
question of payment, see infra note 19. 

12M. C. C. at 76. Cf. ibid. at 7. 

13 See Note from the American Ambassador to the German Chancellor (Aug. 10, 
1922), U. S. Treaty Series, No. 665, at 5. See M. C. C. at 31. And see Claim of 
de Gennes, M. C. C. 213 (1925). 

14 See the statement of Senator Lenroot. 61 Conc. Rec. 5794 (1921). Article 
231 of the Treaty is an admission of moral guilt, but the business man’s language 
is found in Article 232 as supplemented by Annex I to Section I of Part VIII, which 
fixes Germany’s financial responsibility within collectible limits. M.C. C. at 14-15; 
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these two documents are not in accord at all points, and seeking for an 
integrated interpretation is like trying to build a house upon two different 
kinds of soil. Thus, Germany’s responsibility must be confined to 
damage done within certain time limits. The Reparation Section of 
the Treaty of Versailles makes the limits those of the period of belliger- 
ency,'® while the Peace Resolution covers the entire war period.*® In 
view of a clause in the Economic Section of the Treaty which provides 
for the period of neutrality,‘ the Commission felt justified in deciding 
on the war period.** This followed the interpretation of the American 
State Department *® and has been agreed to by Germany.”° Another 
difficulty arises from the fact that the Treaty asks reparation for in- 
juries to civilians only (with a few minor exceptions), while the Peace 
Resolution makes provision for the claims of all persons without excep- 
tion. If the Resolution were adopted as the standard, Germany would 





at 129; and at 316. See remarks of Senators Borah and Reed. 61 Conc. REC. 5797, 
6417 (1921). See also Article 297(e) and Paragraph 4 of the Annex to Section IV 
of Part X. And see Section 5 of the Peace Resolution. 

Article 297(h)(2) and Paragraphs 4 and 14 of the Annex to Section IV of Part 
X provide a method of settlement of the debts owing from German nationals to the 
nationals of the Allied countries. The United States elected to take advantage of 
these provisions, and therefore refused to adopt Section III of Part X, which set 
up the clearing-house system for liquidating these debts. Admin. Decis. No. IV, M. 
C. C. 141 (1924). See ibid. at 312. And see 61 Conc. Rec. 6382 (1921). The 
United States did not adopt Section V either. See M. C. C. at 836. 

The decisions of the Mixed Claims Commission on the substantive law prob- 
lems of reparation are summarized and discussed in (1924) 37 Harv. L. REv. 492. 

15 The period of neutrality extends from Aug. 1, 1914, to Apr. 5, 1917, both 
inclusive; while the period of belligerency runs from Apr. 6, 1917, to July 2, 1921, 
both inclusive. The war period is the aggregate of these two periods. Admin. 
Decis. No. I, M. C. C. 1 (1923). Cf. Hudson, The Duration of the War between 
the United States and Germany (1926) 39 Harv. L. REv. 1020. 

16 Compare Article 232 of the Treaty with Section 5 of the Peace Resolution. 
See M. C. C. at 131. 

17 Paragraph 4 of the Annex to Section IV of Part X. See Senator Walsh’s 
statement. 61 Conc. REc. 6256-57 (1921). 

18 Admin. Decis. No. I, supra note 15. See M. C. C. at 131; and at 326 et seq. 

19 In a Note from the Government of the United States to the German Govern- 
ment (Aug. 22, 1921), the opinion is expressed that the rights under the Treaty 
and under the Resolution are identical, except for a difference in the procedure of 
enforcing them. M. C. C. at 282. The difference in procedure is simply this: If 
the claim is prosecuted under Article 232 of the Treaty, payment will be made 
through the instrumentality of the Reparation Commission, out of the Dawes 
Annuities. See Articles 3 and 26 of Agreement Regarding the Distribution of the 
Dawes Annuities (Jan. 14, 1925), printed in (1925) 19 Am. J. Int. Law (Supp.) 63. 
But if the claim is based on the Peace Resolution or on Section IV of Part X of 
the Treaty, payment will come in the first instance out of the property of German 
nationals in the possession of the Alien Property Custodian. See Article 439 of the 
Treaty; and statement of Senator Knox, 61 Conc. Rec. 3249 (1921). See also 
United States v. Chemical Foundation, 47 Sup. Ct. 1, 5 (U. S. 1926); Junkers v. 
Chemical Foundation, 287 Fed. 597, 598 (S. D. N. Y. 1922). By the provisions of 
Articles 297(i) and 243(a) of the Treaty, this burden will ultimately be borne by 
Germany, and will be credited against her reparation payments. See M. C. C. at 
312-13; and at 326-28. But see N. Y. Times, Jan. 30, 1927, pt. II, p. 4, col. 2. 

20 Germany has admitted her primary liability for claims arising under the 
Resolution and under Part X of the Treaty. See Senate Hearings on H. R. 15000, 
69th Cong. 2d Sess., at 305-06 ; First Report of Marshall Morgan before the M. C. C. 
at 3. See also Article I of the Agreement, supra note 9. And see M. C. C. at 129, 
n. Io. 

21 Compare Article 232 of the Treaty with Section 5 of the Resolution. The 
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be obligated to pay for injury to the American armed forces.** The 
Mixed Claims Commission has decided to follow the Treaty.** Finally, 
the Resolution gives some support to a claim for compensation for in- 
juries to intangible as well as to tangible property, if caused by acts 
committed anywhere by Germany or her agents.** Under the Treaty, 
on the other hand, Germany’s liability for damage to intangibles is 
limited to such damage as results from the exceptional war measures 
adopted in German territory as it existed on August 1, 1914.7> As to 
injuries inflicted outside of this territory, Germany must pay only for 
damage to tangible things.”* In this respect, also, the Commission has 
adopted the Treaty in preference to the Resolution.?’ 

The interweaving of the Treaty of Versailles and the Treaty of Berlin 
becomes of cardinal importance in determining the status of our pre-war 
treaties with Germany. Article 289 of the Treaty of Versailles pro- 
vides that the Allied Powers shall notify Germany which treaties they 
desire to continue or revive; all the other treaties with Germany shall 
be abrogated. A recent case has decided that this provision does not 
affect American treaties with Germany, on the ground that this country 
did not elect to claim the benefit of Article 289.7 But the State Depart- 





exceptions under the Treaty of Versailles allow damages for maltreatment of prison- 
ers of war, for pensions, for separation allowances, and for assistance to prisoners 
of war. The United States has waived her claims under the last three. U. S. 
TREATY Serres, No. 665, at 5. See M. C. C. at 14. And see 61 Conc. REc. 6367 
(1921). 

22 See ibid. 6254 et seg. Senator Walsh proposed to amend the Treaty of 
Berlin by stating definitely that Germany’s liability was limited to injury to civil- 
ians; this was defeated without a roll-call. Jbid. 6371. But see the statement of 
Senator Lodge: “I suppose we are not going to make claim for war reparations; 
I have never heard it suggested that we should do so.” Ibid. 5792. 

23 Admin. Decis. No. I, supra note 15. See also Opinion on “ Naval and Mili- 
tary Works,” M.C. C. 75 (1924). For the meaning of “ civilian,” see Claim of Dam- 
son, ibid. 243 (1925); Claim of Hungerford, ibid. 766 (1926). The Commission 
held also that the date determinative of the nationality of the claim must be 
governed by the Treaty of Berlin, rather than by the Resolution. Jbid. at 183. 

24 This argument is based on the use, in Section 5 of the Resolution, of the words 
“ directly or indirectly.” But see M. C. C. at 322 et seq. 

25 See Article 297(e) and Article 242, applied in Admin. Dec. No. IV, M. C. C., 
141 (1924). See M. C. C. at,313. See also (1927) 40 Harv. L. REv. 619, 622, n. 17. 
Cf. Claim of Scholborg, M. C. C. 646 (1926). 

26 See Paragraph 9 of Annex I to Section I of Part VIII, as interpreted in M. 
C. C. at 314 et seq. 

27 Admin. Decis. No. II, M. C. C. 4, 11 (1923) ; Admin. Decis. No. VII, ibid. 
273 (1925); Opinion in War-Risk Insurance Claims, ibid. 33 (1923); Claim of 
Hickson, ibid. 439 (1924); Claim of Sewall, ibid. 674 (1926); Claim of American- 
Hawaiian S. S. Co., ibid. 843 (1926). See Decision in Life-Insurance Claims, ibid. 
103 (1924). Cf. Admin. Decis. No. VII-A, ibid. 704 (1926). 

28 The state of Kansas brought an action against an administrator, in order 
to be adjudged owner of the lands of an intestate who had died in 1924. The dece- 
dent’s only relatives were Prussian citizens, and there was no statute qualifying aliens 
to inherit. The relatives claimed, however, that they were given this right by 
Article XIV of the Treaty of 1828 with Prussia. The state had judgment in the lower 
court. Held, on appeal, that the Treaty had not been annulled by the War; and that 
being in force at the time of the Treaty of Berlin, it was not affected by Article 289 
of the Treaty of Versailles. Judgment ordered entered for the defendant. State 
ex rel Miner, County Att’y, v. Reardon, 245 Pac. 158 (Kan. 1926). For the effect of 
war on treaties of this nature, see Techt v. Hughes, 229 N, Y. 222. 128 N. E. 185 
(1920), certiorari denied, 254 U. S. 643 (1920). 
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ment holds a different view, saying that our act of election was the noti- 
fication of revival of the Patent Convention of 1909.°° Germany has 
recognized the right of the United States to revive the Convention in 
this manner.*®° Whatever be the obligation of the courts to follow the 
State Department’s interpretation,*' it does seem clear that for diplo- 
matic purposes all the other treaties between the United States and the 
German Empire or any of the German States,** not having been revived 
in this way, are no longer effective. The Department’s view is fatal to 
the pre-war agreements regarding extradition, naturalization and copy- 
rights and trademarks. It also eliminates the numerous treaties of 
friendship and commerce.** But this last subject-matter is provided for 
by a new treaty which became effective in 1925.** 





For the text of the Treaty of 1828, see 2 TREATIES, ETC. BETWEEN THE UNITED 
STATES AND OTHER Powers, 1496. This collection is published as Sen. Doc. No. 357, 
61st Cong. 2d Sess. For the importance of the Treaty of 1828 in connection with 
another part of the Treaty of Berlin, see 61 Cone. REC. 3249, 6257, 6421 (1921). 

29 We quote from a letter written to this Review by the Under-Secretary of 
State (Nov. 29, 1926): 

“This Government considered the matter and it was not deemed advisable to 
give notice within the period referred to in Article 289, as extended by paragraph 5 
of Article II of the Treaty [of Berlin] . . . , of its intention to revive the Treaty 
of 1828 between the United States and Prussia. In the circumstances, the Depart- 
ment does not consider that the Treaty of 1828 was effective in 1924. As having 
a bearing on the instant question, it may be stated for your information that this 
Government formally advised the German Government of its desire to revive the 
patent agreement concluded between the United States and the German Empire on 
February 23, 1909, and that this notice was given within the time limit contem- 
plated. ... In connection with the foregoing considerations the Department 
desires to point out that it is not passing upon the effect of war upon the Treaty of 
1828 . . . but that it has confined itself to an expression of views with regard to 
the interpretation to be placed upon Article 289 of the Treaty of Versailles, the 
rights and advantages of which are secured. to the United States by the Treaty [of 
Berlin].” The same position was taken by Senator Kellogg during the debate on 
the Treaty of Berlin. 61 Conc. Rec. 5862 (1921). 

The revival of this Patent Convention was made with the advice and consent of 
the Senate. 62 ibid. 2897 (1922). 

30 A proclamation in the German REICHSGESETZBLATT «(1922, Vol. 2) p. 132, 
translated, reads: “ Following a communication of the United States of America, 
given in accordance with Article 289 of the Treaty ... of Versailles . . . and 
Article II, paragraphs 1 and 5, of the Treaty [of Berlin] . . . , the Convention of 
February 23, 1909, between the German Reich and the United States of America, 
concerning the mutual protection of industrial property, has come into force again 
on May 8, 1922.” 

31 On this subject, see Charlton v. Kelly, 229 U. S. 447 (1913); Pearcy v. 
Stranahan, 205 U. S. 257 (1907). See also Dickinson, International Political Ques- 
tions in the National Courts (1925) 19 Am. J. Int. Law, 157. 

32 For the effect of the formation of the German Empire on the treaties then in 
force with the various German states, see 5 Moore, Dicest oF INTERNATIONAL LAW 
(1906) 353-56, 619-20. 

33 Twenty-seven treaties are thus made obsolete. These treaties are all collected 
in 1 and 2 TREATIES, supra note 28: Many of these treaties were terminable on 
twelve months notice by either signatory, but the State Department has informed 
this Review that no notice of intention to terminate any of the above treaties had 
been given before Apr. 1, 1917, either by the United States or by the other con- 
tracting party. 

84 Treaty of Friendship, Commerce and Consular Rights (signed Dec. 8, 1023; 
ratifications exchanged Oct. 14, 1925). U.S. Treaty Series, No. 725. See McClure, 
German-American Commercial Relations (1925) 19 Am. J. Int. Law, 689. See also 
Kuhn, The New Commercial Treaty with Germany, ibid. 553. 
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The treaties of peace between the United States and Austria and be- 
tween the United States and Hungary *° likewise reserved to this coun-. 
try the rights and advantages of the Congressional Peace Resolution and 
of specified Parts of the Treaties of St. Germain and Trianon respec- 
tively.“° The problems of reparation and of treaty relations that were 
presented by the Treaty of Berlin are raised in the same way by these 
treaties with the other Central Powers. In this situation too, the Amer- 
ican State Department takes the position that all the old treaties with 
Austria-Hungary have been abrogated, excepting those which were re- 
vived by notification.*7 The power of the United States to claim this 
advantage has been recognized by the Austrian Government.** A new 
treaty has been concluded with Hungary, providing for commercial 
privileges and for rights in real property.*® Since no such agree- 
ment has been effected with Austria as yet,*® Austrian nationals are 





It is not yet clear whether, in the interim before this Treaty of 1925, the United 
States should be regarded as having enjoyed the more liberal advantages as to 
friendship and commerce which are given by Sections I and VII of Part X, by Part 
XI, and by Part XII of the Treaty of Versailles. It would seem that the United 
States did not secure these advantages. This conclusion is suggested by the language 
of the courts in considering Article 308. See In re Stoffregen, 6 F. (2d) 943 (Ct. of 
App. D. C. 1925), certiorari denied, 269 U. S. 569 (U. S. 1925) ; Wharton v. Regis- 
trar of Patents, [1921] N. Z. L. R. 817. It is supported by the colloquy between 
Senators Overman and Lodge. 61 Conc. REc. 5771 (1921). Cf. the statement of 
Senator Kellogg, ibid. 5862; and of Senator Shields, ibid. 6425. But see McClure, 
supra, at 6098. 

85 The treaty with Austria was signed at Vienna (Aug. 24, 1921) and is printed 
in 3 TREATIES, supra note 1, at 2493. The treaty with Hungary was signed pt 
Budapest (Aug. 29, 1921) and is printed in ibid. 2693. 

36 For the Treaty of St. Germain, see ibid. 3149. For the Treaty of Trianon, 
see ibid. 3539. 

37 We quote from another letter written to this Review by the Under-Secretary 
of State (Feb. 1, 1927): 

“The Department has construed Articles 241 and 224 of the Treaties of St. 
Germain and Trianon, respectively, in the same manner as Article 289 of the 
Treaty of Versailles; and it considers that the following treaties enumerated . . . 
are no longer in force, except the Extradition Convention (1856) which was revived 
as to Austria on May 6, 1922, and as to Hungary on May 27, 1922, and the Copy- 
right Convention (1912) which was revived as to Hungary on May 27, 1922.” The 
eight treaties enumerated in the letter of the Department are printed in 1 Treaties, 
supra note 28, and in 3 TREATIES, supra note 1. These treaties cover, in general, 
the same subject-matter as the treaties with Germany. The State Department has 
informed this Review that no notice of intention to terminate any of these treaties 
was given by either party before Apr. 1, 1917. 

The Extradition Convention and the Copyright Convention were revived with the 
advice and consent of the Senate. See N. Y. Times, May 4, i922, p. 18, col. 7. 
There is some doubt abcut the status of the Copyright Proclamation of 1907 with 
Austria, since this was a unilateral declaration by the President of the United 
States. See ibid. May 2, 1922, p. 10, col. 5. 

88 In the GsTERREICH BUNDESGESETZBLATT (1922) 666, there is a proclamation 
similar to that translated in note 30 supra, in regard to the revival of the Extra- 
dition Convention of 1856. We are unable to find out whether the Hungarian 
Government has likewise acceded to this power because the Macyar RENDELETI 
K6éziény for 1922 was not available. 

389 Treaty of Friendship, Commerce and Consular Rights (signed June 24, 
1925; ratifications exchanged Sept. 4, 1926). U.S. Treaty Series, No. 748. 

40 This makes it particularly important to ascertain whether the United States 
is entitled to the benefits of the commercial sections of the St. Germain treaty. 
Cf. note 34 supra, 
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unable to dispose of, acquire, or inherit lands in those of our states whose 
municipal law does not grant that privilege to aliens,*’ and citizens of 
those states will be subject to retaliation as to real property in Austria.** 





ACCELERATION OF FuTuRE INTERESTS. — The problem of accelera- 
tion of a future interest * arises as a result of the failure or premature 
termination of the preceding estate. Property is left to A for life, and 
after A’s death to B. On A’s disclaimer, shall the future interest take 
effect in possession or enjoyment at once although prior to the time set 
by the literal words of the will? The problem being one of construction, 
the “ intent of the testator,” if clearly expressed, will, of course, govern.® 
But where, as in most cases, the situation being entirely unforeseen, no 
express intent appears, the courts must rely on certain rules of construc- 
tion. 

If the future interest is vested and subject to no condition of defea- 
sance, it is well settled that the doctrine of acceleration will be applied.* 





41 The situation would be the same as that presented in the Kansas case, supra 
note 28. For the municipal law of the several American states on this subject, see 
4 Moorg, op. cit. supra note 32, at 32-38; 1 Hype, INTERNATIONAL Law (1922) 
§ 203. 

42 The AusTRIAN GENERAL Civit CopE (Winiwarter’s translation, 1866) § 33, 
reads: “ Foreigners have in general equal civil rights and obligations with the 
natives, if the quality of a citizen is not expressly required for the enjoyment of 
these rights. Foreigners must also in, order to enjoy the same rights as natives, 
prove in cases of doubt, that the state, to which they belong, will likewise treat the 
citizens of this country, in regard to the rights in question, like its own.” 

1 On the general subject of acceleration, see 1 JARMAN, Witts (6th ed. 1910) 
718-28; 1 Tirrany, Reat Property (2d ed. 1920) § 146; 2 Pace, Wits (2d ed. 
1926) § 1224; Roop, Wits (2d ed. 1926) §§ 576-76d; Kares, Future INTERESTS 
(2d ed. 1920) § 509; (1921) 30 YALE L. J. 849; Farrer, Acceleration of Remainders 
(1916) 32 L. Q. REV. 392. 

2 It is immaterial today for purposes of acceleration whether the interests are 
legal or equitable. Safe Deposit & Trust Co. v. Gunther, 142 Md. 644, 121 Atl. 470 
(1923). It is similarly immaterial whether the estates are created by will or by deed. 
But see Miller v. Miller, 91 Kan. 1, 7, 136 Pac. 953, 955 (1913). And there is no 
distinction depending on whether the property is realty or personalty. Eavestaff v. 
Austin, 19 Beav. 591 (1854). The same rules governing the acceleration of re- 
mainders are applicable to the acceleration of a power of sale and distribution of 
proceeds among certain beneficiaries. Davis v. Hilliard, 129 Md. 348, 90 Atl. 420 
(1916). As to the more technical rules of the earlier law, see 1 JARMAN, WILLS, 
718-28; Farrer, supra note 1. 

8 Lovell v. Town of Charlestown, 66 N. H. 584, 32 Atl. 160 (1891); In re 
Reighard’s Estate, 253 Pa. 43, 97 Atl. 1044 (1916). 

Where property is given in trust for A, B and C for the life of A, premature ter- 
mination as to A does not affect the interests of B and C, even though B and C are 
entitled absolutely after A’s death. Plympton v. Plympton, 6 Allen 178 (Mass. 
1863) ; Roe’s Ex’rs v. Roe, 21 N. J. Eq. 253 (1871) ; Toombs v. Spratlin, 127 Ga. 
766, 57 S. E. 59 (1907). Cf. In re Ammon’s Estate, 269 Pa. 159, 112 Atl. 69 (1920). 
But cf. In re Woodburn’s Estate, 151 Pa. 586, 25 Atl. 145 (1892), where the only 
purpose of the trust was to keep the estate together for the benefit of A. - 

4 Hesseltine v. Partridge, 236 Mass. 77, 127 N. E. 429 (1920) ; Macknet’s Ex’rs 
v. Macknet, 24 N. J. Eq. 277 (1873); In re Ferguson’s Estate, 138 Pa. 208, 20 Atl. 
945 (1890). Contra: Arms v. Heath, 186 Cal. 554, 199 Pac. 1053 (1921) ; Hauk v. 
McComas, 98 Ind. 460 (1884). 
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Such a phrase as “ after the death of the life tenant ” is thus read “ after 
the termination of the life tenant’s estate.” 

On the other hand it is perfectly clear that a contingent remainder or 
executory interest will not ordinarily be accelerated,° for to do so would 
violate the condition expressly imposed by the testator.© When, how- 
ever, surviving the life tenant is made the condition precedent upon which 
the vesting of the future interest depends, the cases are in some confu- 
sion. Suppose a testator leaves property to A for life, and after A’s death 
to the testator’s children then living. Taken literally, the interest of 
each child is contingent upon surviving A. And by the probable weight 
of authority, there will be no acceleration if A disclaims.’ But many 
courts have distributed the property indefeasibly among children alive 
at the time of A’s disclaimer. The words “ then living ” are thus taken 
to mean “ living at the termination of A’s estate.” It is to be noted that 
this construction not only involves advancing the time of enjoyment, but 
also calls for distribution to a class different from that indicated by the 
words of the will.® But assuming that such a construction will be 
adopted, is the future interest vested or contingent? It takes effect in 
possession on any event which terminates the preceding estate, and thus 
apparently falls within the terms of a common definition of vested re- 





The problem in the case of a reversion is of merely theoretical interest, for the 
testator’s heirs or next of kin will take the property as undisposed of, if acceleration 
is denied. In re McCollum’s Estate, 108 Neb. 82, 187 N. W. 783 (1922). Cf. Blatt 
v. Blatt, 243 Pac. 1099 (Colo. 1926). 

5 Lomas v. Wright, 2 Myl. & K. 769 (1833); Kearney v. Kearney, [1911] 1 
Ir. R. 137. But cf. Crossan v. Crossan, 303 Mo. 572, 262 S. W. 7or (1924). 

6 Of course, as soon as such an interest vests, acceleration will operate in accord- 
ance with the rule as to vested interests. Darcus v. Crump, 6 B. Mon. 363 (Ky. 
1846) ; In re Townsend’s Estate, 34 Ch. D. 357 (1886) ; Jull v. Jacobs, 3 Ch. D. 703 
(1876). In the meantime, is the holder of the next vested interest entitled to present 
enjoyment subject to defeasance when the prior contingent interest vests —e.g., by 
the birth of the person described — or must the rents and profits or income be paid 
in the interval to the testator’s heirs or next of kin? See Sweet, Acceleration of 
Future Interests (1917) 61 Sox. J. 573, 588; Farrer, Acceleration of Remainders, 
ibid. 608, 627, 642. The problem has arisen several times in England. Acceleration 
of a vested remainder in land for the purpose of allowing such a present enjoyment 
was denied in In re Scott, [1911] 2 Ch. 374. Cf. Carrick v. Errington, 2 P. Wms. 
361 (1726); Hodgson v. Earl of Bective, 1 H. & M. 376 (1863). But cf. Lucas’ 
Trustees v. Trustees of the Lucas Trust, 8 Ct. Sess. Cas. (4th series) 502 (1881). 
But where the interests were equitable, such acceleration has been allowed. In re 
Willis, [1917] 1 Ch. 365; In re Conyngham, [1920] 2 Ch. 495; D’Eyncourt v. 
Gregory, 34 Beav. 36 (1864). Cf. In re Lowman, [1895] 2 Ch. 348. But cf. Wade- 
Gery v. Handley, 3 Ch. D. 374 (1876). If the subsequent interest sought to be 
accelerated is likewise contingent, it cannot, of course, be advanced. In re Cooper, 
116 L. T. R. (N. S.) 760 (1917) ; In re Travis, [1900] 2 Ch. 541. 

7 Blatchford v. Newberry, 99 Ill. 11 (1880) ; Augustus v. Seabolt, 3 Metc. 155 
(Ky. 1860); Poythress v. Harrison, 1 Pat. & H. 197 (Va. 1855) ; Page v. Rouss, 86 
W. Va. 305, 103 S. E. 289 (1920). 

8 Young v. Harris, 176 N. C. 631, 97 S. E. 609 (1918) ; Im re Crothers’ Trusts, 
[rors] 1 Ir. R. 53. Cf. O’Rear v. Bogie, 157 Ky. 666, 163 S. W. 1107 (1914). 

A condition subsequent may, by the words of the will, be attached to the interest 
even after it has vested in possession. Fox v. Rumery, 68 Me. 121 (1878). This 
should, of course, remain operative after acceleration. 

® This objection is even stronger where the class may not only be decreased by 
the death of persons now living, but also may be augmented by the birth of children 
after the testator’s death, as where the gift is to such children of the life tenant or 
of a third person as shall survive the life tenant. 
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mainders.*° But a vested interest by its very nature is an interest in 
some particular person.** And in the case supposed, even though the 
doctrine of acceleration will be held applicable, there still remains a con- 
dition precedent to the interest of each member of the class, namely sur- 
vival of the date of A’s disclaimer. It is submitted therefore that the 
future estate remains contingent but will vest on the termination of the 
life estate, however that may occur, provided that any members of 
the class are then in esse. 

If a future interest is admittedly vested but subject to an executory 
gift over,’* the rule as to vested interests seems applicable. The future 
estate should be accelerated ** subject to the possibility of defeasance. 
But suppose that the condition subsequent is failure to survive the life 
tenant.'* Here as in the case of a like condition precedent, it is possible 
to construe the condition as failure to survive the life tenant’s estate. 
So construed, the future interest will be accelerated indefeasibly.1> But 
such a construction, as has been indicated, involves distribution to a 
different class from that specified by the will. Consequently, some 
courts have in such a situation refused to accelerate at all.1° This, 
however, neglects the possibility ** of adopting a distributive construc- 
tion,'* and thus accelerating the estate subject to defeasance.’® 





10 See WrittiaMs, REAL Property (24th ed. 1926) 412; Kales, Future Interests 
in Lands (1906) 22 L. Q. REv. 250, 383. Cf. Moore v. Littel, 41 N. Y. 66 (1860). 

11 See Gray, RULE AGAINST PERPETUITIES (3d ed. 1915) §§ 101-08; (1907) 20 
Harv. L. Rev. 243. 

12 Where the condition is in terms precedent as well as subsequent, it should take 
effect as a condition subsequent under the rule of Edwards v. Hammond, 3 Lev. 132 
(1683). For example, where property is given to A for life, at A’s death to B if then 
living, but if B die before A, over, B’s estate is vested. Cockey v. Cockey, 141 Md. 
373, 118 Atl. 850 (1922). Cf. Roe v. Doe, 28 Del. 545, 93 Atl. 373 (1914). Ac- 
celeration was refused in the following cases on the ground that such an interest is 
contingent. Schaffenacker v. Beil, 150 N. E. 333 (Ill. 1926); Compton v. Rixey’s 
Ex’rs, 124 Va. 548, 98 S. E. 651 (1919). 

13 Meek v. Trotter, 133 Tenn. 145, 180 S. W. 176 (1015). 

14 E.g., property is given to A for life, and after A’s death to B and C, but if 
either fail to outlive A, to the survivor. 

15 Wyllner’s Estate, 65 Pa. Super. Ct. 3906 (1917); Spangler’s Estate, 23 Pa. 
Dist. R. 332 (1914) ; In re Johnson, 68 L. T. R. (N. S.) 20 (1893). 

16 Hasemeier v. Welke, 309 Ill. 460, 141 N. E. 176 (1923); Rogers v. Safe De- 
posit & Trust Co., 97 Md. 674, 55 Atl. 679 (1903). Cf. Muirhead v. Muirhead, 15 
App. Cas. 289 (1890). 

17 It should be emphasized that acceleration subject to defeasance is a possibility 
only in the case of a condition subsequent. In the case of a condition precedent, 
even though it may be thought. that the interest of the testator might thus be sub- 
served, it would be torturing the words of the will to reach such a result. The hold- 
ing in Parker v. Ross, 69 N. H. 213, 45 Atl. 576 (1898), accelerating the future in- 
terest subject to defeasance on failure to survive the life tenant, can be supported as 
an application of the rule of Edwards v. Hammond, supra note 12, though the Eng- 
lish courts have declined to follow the rule where the condition is one of survivor- 
ship. Doe v. Scudamore, 2 Bos. & P. 289 (1800). 

18 This would involve reading “ after A’s death” as “at the termination of A’s 
estate,” while retaining the literal meaning of the phrase “ survive A.” 

19 In the following cases the estate accelerated was divested by death before the 
life tenant. Barnard v. Moore, 71 Colo. 401, 207 Pac. 332 (1922) ; In re Batione’s 
Estate, 136 Pa. 307, 20 Atl. 572 (1890). Cf. Northern Trust Co. v. Wheaton, 2409 IIl. 
606, 94 N. E. 980 (1911). Where real and personal property was given after a life 
estate to the children of A, and “to such children as she may hereafter have,” the 
children’s interests were accelerated subject to open and let in after-born children. 
Yeaton v. Roberts, 28 N. H. 459 (1854). 
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Some indication of the “ intent of the testator” may be drawn from 
the character of the events causing the failure or premature termination 
of the particular estate as well as from the character of the future inter- 
est sought to be accelerated. Thus when the testator is himself responsi- 
ble for such events, as where he revokes a gift to the life tenant,”° it may 
be argued that the will should be interpreted literally.24 On the other 
hand where there is a failure because of some rule of law,” or a premature 
termination because of events caused by acts of the beneficiaries, it is 
clear that no argument as to intention may be drawn. 

It is events of the latter class which most often bring into play the 
rules of acceleration. Acts of the beneficiaries are of two types: (1) 
acts effecting an extinguishment of the prior estate, of which the common 
instance is disclaimer ** by a widow electing to take against the will; 7+ 
(2) acts effecting a transfer of the particular estate to those next en- 





20 Lainson v. Lainson, 5 De G. M. & G. 754 (1854); In re Whitehorn, [1906] 
2 Ch. 121. But cf. In re Jermingham Trusts, [1922] 1 Ir. 115. Another example 
is where the testator fails to declare a trust as to the life estate. Sidney v. Shelley, 
19 Ves. 352 (1815). Cf. Crammer’s Case, 3 Dyer 309a (1572). 

Often the will does not provide for all contingencies. Property is left to A for 
life, or until remarriage, and after A’s death, to B. A remarries. B has been allowed 
to take at once. Fletcher v. Hoblitzell, 209 Pa. 337, 58 Atl. 672 (1904); Clark v. 
Tennison, 33 Md. 85 (1870). See also Lomax v. Holmeden, 3 P. Wms. 176 (1732) 
(gift to A until B attained 40; B died under 40) ; Craven v. Brady, 4 Ch. App. 296 
(1869) (forfeiture on alienation). But cf. Crozier v. Crozier, 3 D. & W. 373 (1843) 
(improper appointment of particular estate) ; Jn re Hocking, [1898] 2 Ch. 567. 

Lapse of the particular estate by death of the life tenant before the testator might 
be classed under this head, as involving an omission on the part of the testator to 
change the wording of the will. It is clear that in such a case the beneficiary next in 
line takes at the testator’s death. Fiske v. Fiske’s Heirs, 26 R. I. 509, 59 Atl. 740 
(1904) ; Fuller v. Fuller, 1 Cro. Eliz. 422 (1594). This is not strictly a question of 
acceleration, for the future interest takes effect after, not before, the time set by the 
testator, the life tenant having died before the will came into operation. 

21 Cf. Askey v. Askey, 111 Neb. 406, 196 N. W. 891 (1923) ; Taylor v. Wendel, 
4 Bradf. 324 (N. Y. 1857). 

22 The life tenant may be incapable of taking because he attested the will. Key 
v. Weathersbee, 43 S. C. 414, 21 S. E. 324 (1805); Jull v. Jacobs, supra note 6. 
Such incapacity does not render operative an executory gift over on failure of the 
attestor to survive the date of distribution. Alpin v. Stone, [1904] 1 Ch. 543. Cf. 
M’Carthy v. M’Carthy, L. R. 1 Ir. 189 (1878). Contra: In re Clark, 31 Ch. D. 72 
(1885). 

Where an intermediate contingent estate is invalid as violating the Rule against 
Perpetuities, the subsequent vested interest will be advanced. See Fow rer, REAL 
Property Law oF New York (3d ed. 1909) 317-29. But cf. In re Mortimer, 
[1905] 2 Ch. 502. See comment on this case in GRAY, op. cit. supra note 11, § 251, 
where the acceleration point is overlooked. Cf. Tregonwell v. Sydenham, 3 Dow 
194 (1815). A contingent interest cannot be accelerated and will therefore fail if 
the intervening estate is remote. Purdy v. Hayt, 92 N. Y. 446 (1883) ; Im re Silsby, 
229 N. Y. 396, 128 N. E. 212 (1920). Cf. In re Travis, supra note 6. 

23 To be effective as such, a disclaimer must be made before the benefit conferred 
by the will has been accepted. See 1 JaRMAN, Wits, 556. A late disclaimer may 
amount to a conveyance to the person next in line. See Keeton v. Tipton, 184 Ky. 
704, 707, 212 S. W. 909, 910 (1919). 

24 In such cases acceleration is often defeated by assignment of the life estate to 
the widow as dower. Baptist Female University v. Borden, 132 N. C. 476, 44 S. E. 
47 (1903); Holdren v. Holdren, 78 Ohio St. 276, 85 N. E. 537 (1908). Or the life 
estate may be sequestered to compensate beneficiaries disappointed by allotment of 
dower out of propertv given to them by the will. Latta v. Brown, 96 Tenn. 343, 
34 S. W. 417 (1896) : Tones v. Knappen, 63 Vt. 391, 22 Atl. 630 (1801). Cf. Farmers 
Loan & Trust Co. v. M-Carty, roo Conn. 367, 124 Atl. 40 (1924). Sequestration was 
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titled. In a recent Ohio case,”° property was given to “A for life, and 
after her death to be sold by my executor and the proceeds divided ” 
among five named persons. A conveyed to the five distributees,”° who 
petitioned for an immediate sale. The court, apparently on its own mo- 
tion, held that no sale could take place until A’s death since the life es- 
tate had not terminated.”’ It is submitted that the contrary result would 
have been sounder, perhaps not on any theory of acceleration, for the 
particular estate still exists, but on the ground that all beneficial interest 
in the property has vested in those ultimately entitled under the will, 
and the trust should therefore be brought to an end by immediate sale 
and distribution.”* 





PoWER OF A POSSESSOR OF A CHATTEL TO IMPOSE A LIEN SUPERIOR TO 
ExIsTING INTERESTS. — Under admiralty law, if repairs are necessary 
to the continuance of a voyage, the master of the vessel may give the 
artisan furnishing them a lien upon the ship superior to all existing in- 
terests in her.'_ The necessity of preserving the utility of the property,’ 





refused in Dillavou v. Dillavou, 104 N. W. 432 (Iowa, 1905) ; Adams v. Legroo, 111 
Me. 302, 89 Atl. 63 (1913). 

In Pendelton v. Kinney, 65 Conn. 222, 32 Atl. 331 (1894), a devisee on condition 
refused to accept. See also Faulkner v. Tucker, 26 Ky. L. R. 1130, 83 S. W. 579 
(1904) (disclaimer by the heir). 

25 Aldenderfer v. Spangler, 153 N. E. 517 (Ohio App. 1926). 

26 Merger does not operate since the life estate is in realty and the remainder is 
personalty. See 1 Trrrany, Reat Property, 440. But cf. Brown & Sterrett’s Ap- 
peal, 27 Pa. 62 (1856). Similarly, there is no merger where the life estate is equi- 
table and the remainder legal, and vice versa. Toombs v. Spratlin, supra note 3; 
Wehrhane v. Safe Deposit & Trust Co., 89 Md. 179, 42 Atl. 930 (1899). 

There can be no merger if the future interest is contingent. Fowler v. Samuel, 
257 Ill. 30, 100 N. E. 143 (1912); Bullock v. Wiltberger, 92 Kan. 900, 142 Pac. 950 
(1914). Contra: Love v. Lindstedt, 76 Ore. 66, 147 Pac. 935 (1915). 

27 Accord: Cummings v. Hamilton, 220 Ill. 480, 77 N. E. 264 (1905). See 
American Nat. Bank v. Chapin, 130 Va. 1, 12, 107 S. E. 636, 640 (1921). 

28 Schmeider v. Meyer, 96 N. J. Eq. 69, 125 Atl. 140 (1924) ; Rainsford v. Max- 
well, 14 Ct. Sess. Cas. (2d series) 450 (1852); Roberton v. Davidson, 9 Ct. Sess. 
Cas. (2d series) 152 (1846). Cf. L’Hommedieu v. L’Hommedieu, 131 Atl. 302-(N. J. 
Ch. 1925) ; Cook’s Estate, 10 Pa. Co. Ct. 465 (1891). Such a case is much stronger 
than Saunders v. Vautier, 4 Beav. 115 (1841), for by the doctrine of acceleration 
the testator’s words are construed to intend no postponement as to the future inter- 
est except to let in the life tenant. 

1 The J. E. Rumbell, 148 U. S. 1 (1892); The St. Jago de Cuba, 9 Wheat. 409 
(U. S. 1824). Similarly the master has the power to create liens on the vessel for 
necessary advances and supplies. The Scotia, 35 Fed. 907 (S. D. N. Y. 1888). It 
is presumed that when necessary repairs and supplies are ordered by the master, 
they are given on the credit of the vessel. The Lulu, 1o Wall. 192 (U. S. 1869). 
Where a bond is given by the master for money received, the credit of the vessel is 
expressly given. The bond is valid, however, only if the money was used for neces- 
sities and could not have been obtained without the credit of the vessel. The Emily 
Souder, 17 Wall. 666 (U. S. 1873); Hucues, Apmiratty (2d ed. 1920) §§ 43, 44. 
See 41 Strat. 1005 (1920), U. S. Comp. Stat. (Supp. 1923) § 81464000. 

In a recent case the master of a yacht obtained funds at Balboa on bonds to the 
extent of £1424. Of this sum £550 was used for necessaries for the impending 
voyage, and the remainder was sent to the owners in London to be used to discharge 
obligations there. The bondholders sought judgment on the bonds and were op- 
posed by a prior mortgagee. Held, that the plaintiffs had a lien on the vessel to the 
extent of £550, which took priority over the mortgagee’s interest. The St. George, 
[1926] P. 217. 2 The Ella, 84 Fed. 471 (D. Del. 1897) 
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and the benefit which will normally accrue to all outstanding interests, 
seem to be the controlling considerations. This doctrine has been 
thought to be peculiar to admiralty; * but there is a rising tide of au- 
thorities which lend support to a contrary view.* 

In one class of cases the common law has expressly adopted an analo- 
gous rule. A pledgee has a lien upon pledged chattels for any expendi- 
tures necessary for their preservation.’ Similarly, a carrier may assert a 
lien for expenditures made in preserving the chattel during its carriage, 
and has power to confer upon a warehouseman a lien superior to existing 
interests when the storage of the goods is necessary to prevent deteriora- 
tion.® It is to be observed that the considerations underlying the ad- 
miralty rule are present in all these situations. 

That the possessor of a chattel may create a lien upon it whenever the 
consent of the legal owner can be implied, is well settled.* This doctrine 
was first announced in Williams v. Allsup,® where a mortgagee who al- 
lowed the mortgagor to use the chattel to earn funds with which to pay 
off the mortgage debt was held to have impliedly assented to the crea- 
tion of a lien by the mortgagor. Later cases have implied such consent 
on the bare ground that the possessor had been permitted to use the 
chattel,® requiring, however, that the repairs for which the lien was 
claimed should have been reasonably necessary to its continued use.’° 





3 See 1 Jones, Liens (3d ed. 1914) § 9; HucHes, ApmrrRatty, § 42. Cf. Sullivan 
v. Clifton, 55 N. J. L. 324, 26 Atl. 964 (1893). 

# Innkeepers and, in England, carriers have a lien upon goods received without 
the authority of the true owner. This is said to be given to compensate for their 
absolute liability in case of loss and other onerous incidents of their public under- 
taking. Since these considerations are foreign to the admiralty rule, a discussion of 
these cases is omitted from the text. See WARREN, CASES ON PROPERTY (1915) 260. 

5 Hills v. Smith, 28 N. H. 369 (1854); Bank of British Columbia v. Frese, 116 
Cal. 9, 47 Pac. 783 (1897) ; Jones, PLepces (1883) § 400. Here the possessor exer- 
cises his power of creating a lien in his own favor rather than in that of a third 
person. The underlying considerations in both situations, however, seem to be the 
same. The pledgee’s,lien for upkeep takes precedence over all outstanding interests. 
Rowan v. State Bank, 45 Vt. 160 (1872). 

6 Barker v. Brown, 138 Mass. 340 (1885) ; 4 Ertiotr, Ratroaps (3d ed. 1922) 
§ 2374. On the ground of necessity a railroad has the power to sell perishable goods 
when otherwise there would be a total loss to the shipper. M., K. & T. Ry. v. Cox 
& Co., 144 S. W. 1196 (Tex. App. 1912). This rule is well established in admiralty 
where its application is more frequent than at common law. Hingston v. Wendt, 
1 Q. B. D. 367 (1876) ; Hurcuinson, Carriers (3d ed. 1906) § 324. 

7 This doctrine is applied when the possessor is a mortgagor (Hammond v. 
Danielson, 126 Mass. 294 (1879) ); or a conditional vendee (Etchen v. Dennis & 
Son Garage, 104 Kan. 241, 178 Pac. 408 (1919) ; Keene v. Thomas, [1905] 1 K. B. 
136) ; or a bailee (White v. Smith, 44 N. J. L. 105 (1882) ). See Jones, CHATTEL 
MortcacEs (5th ed. 1908) § 473. 

8 ro C. B. (N. S.) 417 (1861). In this case the mortgagor of a vessel delivered 
it to a shipwright for repairs. The shipwright refused to give up the vessel to the 
mortgagee, claiming a common law lien. It was held that the mortgagor had the 
power to confer a lien for repairs which were necessary to keep the ship sea- 
worthy. Although the court was sustaining a common law lien, necessity was the 
real basis for allowing it, the court being strongly influenced by the admiralty 
rule. 

9 Garr v. Clements, 4 N. D. 559 (1805); Guarantee Security Corp. v. Brophy, 
243 Mass. 597, 137 N. E. 751 (1923) ; Myers v. N. & E. Auto Co., 143 Md. 107, 121 
Atl. 916 (1923). 

10 Ruppert v. Zang, 73 N. J. L. 216, 62 Atl. 998 (1906); Weber Implement & 
Auto. Co. v. Pearson, 132 Ark. 101, 200 S. W. 273 (1917); Case v. Allen, 21 Kan. 
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And it is significant that the astuteness of the courts in implying con- 
sent varies in direct proportion to the degree of necessity existing in the 
particular case. When the services for which a lien is claimed are in no 
way essential to the preservation of the chattel, the lien is denied.11 On 
the other hand, whenever the repairs are obviously necessary to the con- 
tinued use of the chattel, the courts seize upon the slightest circumstance 
as a basis for the implication of consent.’* A parallel between land 
vehicles and ships seems to make courts more ready to recognize liens 
for services necessary to keep locomotives or automobiles in proper run- 
ning order,’* than for work expended upon other chattels. In fact, in 
the vehicle cases admiralty precedents are often used, although most 
courts arrive at their results by way of the fiction of implied consent."* 
But such a fiction fails to produce the desirable result in certain cases 
where the judicial self-deception would be too patent.’° Thus, where 
the necessity existed and all concerned were apparently benefited but 
no consent could be implied because of an express stipulation to the con- 
trary, the courts have refused to allow the lien.1* Only one jurisdic- 
tion *’ has rejected the language of implied consent in favor of the tests 
upon which the admiralty rule is founded. 

In recent years there have been many legislative adoptions of the prin- 
ciples underlying the admiralty rule.** Several statutes provide that a 
legal possessor may create a lien superior to existing interests in favor of 
an artisan who has made repairs.'® While necessity for the services ren- 





217 (1878); Myers v. N. & E. Auto Co., supra note 9. In many of the cases the 
necessity for the repairs is one of the elements from which the consent is implied. 
Watts v. Sweeney, 127 Ind. 116, 26 N. E. 680 (1891). And see cases cited supra 
notes 7 and 9. 

11 Perry v. Waggoner, 68 Iowa 403 (1886); Hill v. Burgess, 37 S. C. 604, 15 
S. E. 963 (1892) ; Easter v. Goyne, 51 Ark. 222, 11 S. W. 212 (1889). See 1 JONEs, 
Liens, § 557. 

12 Etchen v. Dennis & Sons’ Garage, supra note 7; Garr v. Clements; Guarantee 
Security Corp. v. Brophy, both supra note 9. See Shaw v. Webb, 131 Tenn. 173, 182, 
174 S. W. 273, 275 (1915). 

13 See Berry, AuToMosILEs (4th ed. 1924) §$§ 1459, 1466. In Metropolitan Se- 
curities Co. v. Orlow, 107 Ohio St. 583, 140 N. E. 306 (1923), Marshall, C. J., con- 
cedes that the admiralty rule might be applied where the chattel is a locomotive 
which is in public use, but denies its application to a pleasure vehicle. 

14 Drummond Carriage Co. v. Mills, 54 Neb. 417, 74 N. W. 966 (1898) ; Broom 
v. Dale, 109 Miss. 52, 67 So. 659 (1915); Hammond v. Danielson, supra note 7. 

15 See Whiteside, Priorities between Chattel Mortgagee or Conditional Seller 
and Subsequent Lienors (1925) 10 Corn. L. Q. 331. 

16 Bath Motor Mart v. Miller, 122 Me. 29, 118 Atl. 715 (1922); Ehrlich v. 
Chapple, 311 Ill. 467, 143 N. E. 61 (1924) ; Walden Auto Co. v. Mixon, 196 Ala. 346, 
71 So. 604 (1916). 

17 Mississippi has adopted the rule that an artisan acquires a lien superior to 
outstanding interests when the services rendered are reasonably necessary to preserve 
the property and permit its ordinary operation. Moorhead Motor Co. v. Walker 
Auto Co., 133 Miss. 63, 97 So. 486 (1923). 

18 See 2 Ga. Ann. Civ. Cope (Park, 1914) $$ 3334, 3361; Onto Gen. Cope 
(THROCKMORTON, 1926) § 8353. See (1927) 27 Cor. L. REv. 81, n. 14. 

19 See, e.g., Minn. Gen. Stat. (1913) §$§ 7053, 7057; Wis. Stat. (1923) c. 280, 
§ 3346t. See (1922) 6 Minn. L. Rev. 233, for a compilation of such statutes giv- 
ing liens to garage keepers. These statutes have been held not to impair the obli- 
gation of contract nor to constitute a deprivation of property without due process 
of law. Crosier v. Cudihee, 85 Wash. 237, 147 Pac. 1146 (1915); Crucible Steel 
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dered is not expressly required, decisions under these statutes have relied 
upon its presence.*° In some states a mere finder is given a lien for ex- 
penditures necessary to preserve the chattel found,” and in still others, 
employees of a corporation have superior liens for supplies or labor 
which enable continuation of the corporation’s business.** The final 
draft of the Uniform Chattel Mortgage Act adopts the admiralty rule in 
substance,”* by providing that liens for services rendered at the request 
of the mortgagor which are necessary to the protection or preservation 
of the goods shall take precedence over prior mortgages. While the 
meaning of necessity is well understood in admiralty law,”* neither un- 
der the common law *° nor under these statutes has any attempt been 
made to limit it. By analogy to the admiralty rule, the requirement of 
necessity would be satisfied if the services were rendered to preserve the 
chattel or permit its continued use in the manner contemplated by the 
parties. This construction would permit a thief or finder to create a 
lien only in case the existence of the chattel were threatened, while a 
mortgagor or conditional vendee would have a wider power depending 
upon the arrangement with the legal owner. And since the basis of the 
lien is the necessity and the benefit to all having interests in the chattel, 
knowledge by the artisan that the chattel is brought by one other than 
the true owner, or knowledge of who the true owner is, should not defeat 





Co. v. Polack Tyre & Rubber Co., 92 N. J. L. 221, 104 Atl. 324 (1918) ; Barrett v. 
Com. Credit Co., 296 Fed. 996 (Ct. of App. D. C. 1924). Contra: Thurber Art 
Galleries v. Rienzi Garage, 297 Ill. 272, 130 N. E. 747 (1921). Difficult questions 
in the conflict of laws are occasionally raised by these statutes. See, e.g., Willys- 
Overland Co. v. Evans, 104 Kan. 632, 180 Pac. 235 (1919), commented on by 
Beale, The Progress of the Law —The Conflict of Laws (1919) 33 Harv. L. Rev. 
15 (chattel, mortgaged in Missouri, taken without mortgagee’s consent into Kansas, 
where statute gave priority to artisan’s lien; held, that artisan making repairs in 
Kansas was entitled to priority though Missouri statute specifically negatived such 
priority in absence of mortgagee’s written consent). 

20 Colquitt v. Kirkman, 47 Ga. 555 (1873); Terminal & Town Taxi Corp. v. 
O’Rourke, 117 Misc. 761, 193 N. Y. Supp. 238 (1922). It is noticeable that the 
statutes generally give these liens in cases of vehicles, where formerly the courts had 
been most anxious to imply an assent from the owner. 

21 See Conn. Gen. Stat. (1918) §§ 5258, 5259; Cat. Civ. Cope (1923) §§ 1867, 
1868. See 1 Jones, Liens, § 497. Here as in the case of the pledgee, the lien is 
created in favor of the possessor himself, but this does not alter the application of 
the principle. See note 5 supra. 

22 See Va. Cope Ann. (1919) § 6438; Ata. Crv. Cope (1923) § 8833. The doc- 
trine of Fosdick v. Schall, 99 U. S. 235 (1878), gives creditors whose claims arose 
in keeping up a railroad as a going concern a charge superior to a mortgagee’s in- 
terest upon disbursements of current income which have been made as capital ex- 
penditures or interest payments within six months of the time foreclosure is sought. 
This protects the creditor only to the extent that current income has been used for 
capital additions or interest payments, while the statute would give a lien for 
necessary expenditures on all the assets of the corporation. 

23 By §32 of the Act it is provided that liens arising out of acts of the mort- 
gagor incidental to the maintenance, preservation or repair of the goods shall attach 
against the interest of the mortgagee as well as that of the mortgagor. This provi- 
me gives priority to both common law and statutory liens. See (1927) 27 Cot. L. 

V. 81. 

24 The Grapeshot, 9 Wall. 129 (U. S. 1869). See Hucues, Apmiratty, § 48; 
Griffin, The Federal Maritime Lien Act (1923) 37 Harv. L. Rev. 15. 

25 Mississippi is an exception, and the requirement of necessity has there been 
worked out. Moorehead Motor Co. v. Walker Auto Co., supra note 17. 
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the lien, nor should any duty be placed upon the artisan to notify the 
owner before making repairs.”° 

Avowed adoption of the rule of necessity latent in the cases would 
seem to violate no principle of the common law. The interest of the 
artisan in obtaining security for his services is the same whether they 
were rendered at the request of the owner of the chattel or of a posses- 
sor.** Opposed to this is the property interest of the owner or prior 
incumbrancers. In reconciling these conflicting interests a line must be 
drawn, and there is room for argument as to the precise point at which 
this should be done.”* It certainly is a reasonable solution to enforce 
the artisan’s claim in situations where to do so coincides with society’s 
interest in saving the utility of its goods, especially since in such cases 
those having prior interests will have benefited by the preservation of 
the chattel. Moreover, drawing the line at this point eliminates any 
possibility of fraud and minimizes the danger of having the owner’s in- 
terest destroyed by liens.”® 





JURISDICTIONAL Facts. — That a foreign judgment is always open to 
attack for lack of “‘ jurisdiction ” in the court rendering it, has by dint 
of unreasoning repetition become almost a shibboleth of common law * 
reasoning.” A recent Supreme Court decision * comes as a warning of 





26 An extreme case might be imagined in which the artisan had knowledge that 
the owner did not want the repairs made although they were necessary. If repairs 
were made, a lien should not be given, for there is no room for the argument that 
the outstanding interests would be benefited, and also it is evident that from the 
owner’s point of view the chattel is not worth preserving. 

27 Hanna v. Phelps, 7 Ind. 21 (1855); 1 Jones, Liens, § 731; 2 Kent, Com- 
MENTARIES (Lacy, 1889) § 635. 

28 The contention might be made that the lien should attach for the full value 
of the services rendered, whether these were necessary or not, but this would be 
forcing the owner to take repairs which he often might not want. Necessary repairs 
would be desired in almost every case, and no great hardship is thrust upon the 
owner when he is forced to accept them. 

29 The final draft of the Uniform Chattel Mortgage Act expressly provides 
against the danger of having the mortgagee lose his entire security, by limiting the 
amount of such liens to 25% of the amount secured by the mortgage. UNIFoRM 
Cuattet Morrteace Act (4th Draft, 1926) §32(1b). This limitation seems almost 
superfluous since the cost of necessary repairs in most cases will be small in propor- 
tion to the value of the chattel. See Case v. Allen, supra note 10. 

1 There appears to be so great a diversity among the continental decisions as to 
render them of little assistance, even if the great differences of standpoint between 
civil law and common law could be overcome. See Lorenzen, The Enforcement of 
American Judgments Abroad (1919) 29 YALE L. J. 188, 268; (1920) 2 J. Comp. 
Lec. (3d series) 124. 

2 Thompson v. Whitman, 18 Wall. 457 (U. S. 1873) ; Knowles v. Chicago Gas- 
light & Coke Co., 19 Wall. 58 (U. S. 1873); Andrews v. Andrews, 188 U. S. 14 
(1903). 

3 Chicago, R. I. & P. Ry. v. Schendel, 46 Sup. Ct. 420 (U. S. 1926). One H, an 
employee of the defendant railroad, was killed in an accident in Iowa. This action 
was brought in a Minnesota state court under the Federal Employers’ Liability Act. 
35 Star. 65 (1909), 36 Stat. 291 (1011), U. S. Comp. Srat. (1916) §§ 8657-65. 
Thereafter the railroad initiated a proceeding under the Iowa Workmen’s Com- 
pensation Act, making the widow, for whose benefit the Minnesota action was 
brought, a party, and seeking to have its liability determined under that Act. Iowa 
Cope (1924) cc. 70-72. The widow objected that H was engaged in interstate com- 
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the danger in using this generalization without first making certain sharp 
distinctions and finding out just what facts are jurisdictional ones.* 

Where the dispute is as to the jurisdiction of the state,° it would seem 
that collateral questioning must always be allowed; for not even by an 
express adjudication can the first court lift itself into a jurisdiction which 
its sovereign lacked. Thus, a state cannot exercise jurisdiction over for- 
eigners not present therein,® or over land’ or personal chattels * located 
outside it, and therefore it cannot achieve this result indirectly by a de- 
cision of its courts that they have jurisdiction. 

In the cases concerning domestic status, which arise most often as to 
divorce, it is usually said that only the state of the domicil of at least one 
of the parties has jurisdiction to make a decree.® On this theory the 





merce when killed and that therefore the federal act governed. But both the Iowa 
industrial commissioner and, on appeal, the Iowa district court found that H was at 
his death engaged in intrastate commerce, and gave compensation. The defendant 
railroad then pleaded this award in the Minnesota action as making the matter res 
judicata. Holding that the plea was bad and that the deceased had been engaged 
in interstate commerce, the Minnesota trial court gave judgment for the plaintiff. 
The Supreme Court of Minnesota affirmed this judgment. 204 N. W. 552 (Minn. 
1925). The defendant appealed to the Supreme Court of the United States on the 
ground that full faith and credit had not been given to the Iowa adjudication. 
Held, that the Iowa court had jurisdiction of the question whether H was engaged 
in intrastate commerce, and that where two actions for the same money damages 
are proceeding concurrently the first judgment to be rendered controls, regardless of 
which action was brought first. Judgment reversed. 

4 In the absence of constitutional restrictions a sovereign may compel his courts 
to give effect within his territory to commands which he is without jurisdiction to 
render enforceable elsewhere. See Schibsby v. Westenholz, L. R. 6 Q. B. 155, 159 
(1870). See also Beale, Jurisdiction of a Sovereign State (1923) 36 Harv. L. Rev. 
241, 242-45. The problem of jurisdiction of the state will, therefore, be considered 
mainly as one of coilateral attack upon foreign judgments. 
+8 5 See AMERICAN Law InstiTuTE, ConFiict oF Laws REeEsTATEMENT No. 2, 

48-60. 

6 Knowles v. Chicago Gaslight & Coke Co., supra note 2; Old Wayne Mutual 
Life Ins. Co. v. McDonough, 204 U.S. 8 (1907). But if the defendant appeared in 
the prior action, even if only to object to the jurisdiction of the court, a basis for 
jurisdiction existed. Harris v. Taylor, [1915] 2 K. B. 580 (statute) ; York v. Texas, 
137 U.S. 15 (1890) (statute) ; Chicago Life Ins. Co. v. Cherry, 244 U.S. 25 (1917) 
(without statute). This has sometimes been explained upon the basis of consent to 
an adjudication of the question of jurisdiction, and sometimes on the theory that the 
very appearance in court is an act within the state upon which jurisdiction may be 
based. See Scott, Jurisdiction over Nonresident Motorists (1926) 39 Harv. L. Rev. 
563, 570-72. The derivation of personal jurisdiction from other acts done within 
the state has also been suggested. See Scott, supra, at 572-86. If this view be 
adopted, whether such acts were done would of course always be open to collateral 
question. 

7 Sharp v. Sharp, 65 Okla. 176, 166 Pac. 175 (1916). 

_ 8 Cf. Chase v. Wetzlar, 225 U.S. 79 (1912). The view that a state acquires no 
jurisdiction over the owner’s interest in a chattel brought into it without his having 
consented or being responsible therefor, would add another jurisdictional fact. See 
Beale, Haddock Revisited (1926) 39 Harv. L. Rev. 417, 425. 

Where the personal property of a decedent is distributed by the law of his last 
domicil, the claims of any particular state to be such domicil may be collaterally 
questioned. Overby v. Gordon, 177 U.S. 214 (1900) ; Baker v. Baker, Eccles & Co., 
242 U. S. 304 (1917). For a discussion of the effect of decisions by a court admit- 
tedly that of decedent’s last domicil, see Goodrich, Inheritance Problems in the 
Conflict of Laws (1926) 24 Micu. L. Rev. 558, 577-81. 

® Andrews v. Andrews, supra note 2; German Savings Society v. Dormitzer, 192 
U.S. 125 (1904) ; Dunham v. Dunham, 162 Ill. 589, 44 N. E. 841 (1896). Cf. Had- 
dock v. Haddock, 201 U. S. 562 (1906). 
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adjudication of domicil in a former action for divorce should always be 
open to attack,!° even by the parties themselves.’ A minority of cases 
apparently hold, nowadays generally framing the result in terms of com- 
ity, that the courts of the actual domicil will hold a foreign adjudication 
of domicil conclusive,!? at least in the absence of action by the state 
through its criminal law.1* These decisions can be supported only on the 
theory that the domicil’s vital interest in the domestic relation is recog- 
nized not by giving it sole jurisdiction, but by allowing it to say whether 
and on what terms other states may share that jurisdiction.’* A recent 
suggestion that divorces can be granted only by the domicil of both 
parties or of a spouse who has left the other without being guilty of 
desertion,® would in some cases add another jurisdictional element.*® 
These principles seem equally applicable to the other types of domestic 
status, such as legitimacy and adoption.’’ 

Jurisdiction over other personal relationships is not regarded as local- 
ized in a “ home ” state, but will be satisfied by, and only by, personal 
jurisdiction over all the parties to the relation.’* A discharge in bank- 
ruptcy, for example, is effective elsewhere only upon a showing that the 
sovereign granting it had jurisdiction over both the debtor and the credi- 
tor.1® Of course, in the absence of internal constitutional restrictions a 





10 Andrews v. Andrews, supra note 2; German Savings Society v. Dormitzer; 
Haddock v. Haddock; Dunham v. Dunham, all supra note 9g. 

11 Andrews v. Andrews, supra note 2. Except where the previously existing de- 
fect was absence of personal jurisdiction, it is hard to see how the appearance of the 
defendant could give the court more power than it previously had. But cf. (1917) 
30 Harv. L. Rev. 640. 

12 Waldo v. Waldo, 52 Mich. 94, 17 N. W. 710 (1883); In re Ellis’ Estate, 55 
Minn. 401, 56 N. W. 1056 (1893). See Howey v. Howey, 240 S. W. 450 (Mo. 1922). 
Cf. Gould v. Gould, 235 N. Y. 14, 138 N. E. 490 (1923). 

13 See In re Ellis’ Estate, supra note 12, at 411, 56 N. W. at 1059. 

14 The state of the domicil might indicate its acquiescence by statute, decision, 
or — conceivably — by declining to prosecute criminally parties to such divorces who 
remarry. Cf. (1926) 39 Harv. L. Rev. 640. 

15 See Beale, Haddock Revisited, ibid. 417. 

16 See ibid. 424-27. As this suggested rule rests on the asserted necessity of 
the court’s having jurisdiction over the personal interest of both spouses in the mar- 
riage status, the requirement would necessarily be satisfied if either spouse is per- 
sonally before the court of the domicil of the other. 

17 E.g., Eddie v. Eddie, 8 N. D. 376, 79 N. W. 856 (1899). 

18 It must be recognized that this principle has not been followed in the anoma- 
lous doctrine of Harris v. Balk, 198 U. S. 215 (1905). For an extended discussion 
of the soundness of this departure, see Beale, The Exercise of Jurisdiction in Rem to 
Compel Payment of a Debt (1913) 27 Harv. L. Rev. 107, especially at 115; Car- 
penter, Jurisdiction over Debts for the Purpose of Administration, Garnishment and 
Taxation (1918) 31 ibid. 905, 909-18, especially at 913-15. 

19 Ogden v. Saunders, 12 Wheat. 213 (U. S. 1827) ; Baldwin v. Hale, 1 Wall. 223 
(U. S. 1863) ; Felch v. Bugbee, 48 Me. o (1859). Where such jurisdiction exists, it 
is generally held that the debt is discharged whether the creditor was a formal party 
to the proceedings or not., See Cole v. Cunningham, 133 U. S. 107, 114 (1890). 
Since all parties are within the jurisdiction of the state, this treatment of the debt 
as though it were a res is probably justifiable. 

The suggestion that the domicil of the debtor should have power to fix his status 
with regard to his debts seems untenable. Gibbs v. Société Industrielle, 25 Q. B. D. 
399 (1890). But see Bailey, A Discharge in Insolvency and its Effect on Non- 
residents (1893) 6 Harv. L. Rev. 349. So also does the view that the debt is con- 
genitally subject to such discharge by the law of the place where it was contracted. 
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state may refuse the aid of its courts to enforce the rights of a creditor 
whose claim it has purported to discharge;*° but that the debt is not dis- 
charged is shown by the fact that an action may be maintained on it in 
any other jurisdiction.** 

Weighty authority may be found for the proposition that once the 
international jurisdiction of a state is established, inquiry into the valid- 
ity of a foreign judgment can go no farther even if the judgment would 
in fact be subject to collateral attack where given.?? But whatever theory 
be adopted as the-basis for allowing an action upon a foreign judgment, 
it is difficult to see why inquiry should be precluded as to whether by the 
law which is said to have created it, the supposed right has ever in fact 
existed.** In any event the problem of intrastate jurisdictional facts may 
become important in actions upon domestic judgments. A state may 
portion out the exercise of its jurisdiction to such of its courts as it 
pleases. And where it has made the existence of a particular factual 
situation a necessary prerequisite to its court’s jurisdiction to hear or 
determine, it may confer upon that court also jurisdiction to adjudicate 
conclusively the existence of the requisite facts.2* Thus, the general 
rule is that a court has power to decide finally that a cause of action 
arose within that part of the state over which the court has jurisdiction,”® 
or that the facts of the controversy bring it within the subject-matters 
legally appropriate for the tribunal,?* or that the proper procedural pre- 
requisites have similarly been complied with. But such power is not 





For although a similar argument has been used to show that the impairment of con- 
tract clause in the Federal Constitution did not prevent state insolvency laws, it 
seems hard to carry the doctrine so far as to say that the creditor by contracting in 
the state has consented to have his interest in the relationship created by the debt 
submitted to discharge, perhaps years later, in proceedings to which he is not other- 
wise subject. But such seems to be the English law. See Gibbs v. Société Indus- 
trielle, supra, at 405. See also Brack, BANKRUPTCY (4th ed. 1926) $20. And cf. 
Canada Southern Ry. v. Gebhard, 109 U. S. 527 (1883). 

20 Morency v. Landry, 79 N. H. 305, 108 Atl. 855, 9 A. L. R. 123 (1919). Cf. 
Phoenix Nat. Bank v. Batcheller, 151 Mass. 589, 24 N. E. 917 (1890). See note 4 
supra; and compare note 33 infra. 

21 Ogden v. Saunders; Baldwin v. Hale; Felch v. Bugbee, all supra note 19. See 
Morency v. Landry, supra note 20, at 307, 108 Atl. at 856. 

22 See Pemberton v. Hughes, [1899] 1 Ch. 781, 790. See also WHARTON, Con- 
FLICT oF Laws (3d ed. 1905) § 646, n. 1. 

23 See Castrique v. Imrie, L. R. 4 H. L. 414, 429 (1870). See also Dicey, Con- 
FLICT oF Laws (3d ed. 1922) 430-33. 

24 But cf. Thompson v. Whitman, supra note 2. If the prior judgment in this 
case would not have been void on collateral attack by the law of New Jersey, where 
it was given, the actual decision of the Supreme Court seems difficult to sustain. See 
3 FREEMAN, JUDGMENTS (5th ed. 1925) § 1372. Cf. McLain v. Parker, 88 Kan. 717, 
129 Pac. 1140 (1913). 

25 Bolton v. Schriever, 135 N. Y. 65, 31 N. E. roor (1892) + Stanley v. Safe De- 
posit & Trust Co., 87 Md. 450, 40 Atl. 53 (1898). But cf. Thompson v. Whitman, 
supra note 2. 

26 It should be observed that there are several possible problems here. The 
dispute may be over a pure question of fact; or over the application of a legal 
standard to conceded facts; or over the applicability of rules of law limiting the 
jurisdiction of a particular court of the state; or over a court’s application of a 
certain rule of substantive law. Cf. Hine v. Morse, 218 U.S. 493 (1910) ; Hatcher 
v. Hendrie & Bolthoff Mfg. Co., 133 Fed. 267 (C. C. A. 8th, 1904) ; Bass v. Katter- 
john, 194 Ky. 284, 239 S. E. 53 (1922). Compare the classification made by the 
Supreme Court in Noble v. Union River Logging R. R., 147 U. S. 165, 173 (1893). 
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necessarily inherent in a court: ** the law of the state may limit the 
court’s power of determining its own jurisdiction.** The judgments of 
such a court would never be proof against collateral attack upon its 
jurisdiction. 

Orthodox theory regards the state and federal courts in this country 
as both courts of the state in which they sit, but acting in general entirely 
independently of each other.”® It is therefore not surprising to find the 
rules discussed in the last paragraph applied to adjudications by the fed- 
eral courts of the existence of federal jurisdiction» Thus where the 
question is whether the facts show a case within the constitutional juris- 
diction of the federal courts, their adjudications are held conclusive 
against collateral attack.*® Where the jurisdiction of the federal court 
is limited by statute to a specific kind of federal question, it will depend 
upon the particular statute whether there can be collateral inquiry as to 
the existence of that type of question.*t If the independence of the two 
sets of courts were complete, an adjudication by the state court that a 
controversy alleged to be within the exclusive jurisdiction of the federal 
courts ** was within state cognizance, would be on just the same footing. 
But such a judgment necessarily decides a federal question, and Congress 
may and does provide for a review of these decisions on appeal or removal 
to the federal courts. In the absence of this direct attack, the state hold- 
ing should clearly be respected in collateral proceedings, including any 
which might arise in the federa] courts.** 





27 But see 1 FREEMAN, JUDGMENTS, § 350. 

28 Munson v. Newson, 9 Tex. 109 (1852). Cf. Kahn v. Board of Supervisors, 
79 Cal. 388, 21 Pac. 849 (1889) (administrative board). 

29 See 1 Beate, Conriict oF Laws (1916) §§ 112, 112a. 

30 It has been so held as to adjudications of the existence of diversity of citizen- 
ship. McCormick v. Sullivant, 1o Wheat. 192 (U. S. 1825); Cutler v. Huston, 158 
U. S. 423 (1895). The argument in favor of the same result as to decisions that a 
federal question exists seems clearly an a fortiori one. A determination by a federal 
court that a crime was committed in territory over which federal jurisdiction was 
exclusive has been held not subject to collateral attack. Toy Toy v. Hopkins, 212 
U.S. 542 (1909). 

31 Thus under the Federal Bankruptcy Act a determination by a federal court 
that the insolvent’s principal place of business had been within its district for the 
preceding six months and that it therefore had jurisdiction to declare him bank- 
rupt, has been said to be not collaterally questionable. See Roszell Bros. v. Cont. 
Pay Corp., 235 Fed. 345, 345 (E. D. Ky. 1916). But see (1917) 30 Harv. L. 

EV. 640. 

32 Where the jurisdiction of the federal courts would be only concurrent with 
that of the state tribunals, the remedy of a party aggrieved by an erroneous 
denial by the state court of the element necessary to federal jurisdiction, is to compel 
removal into the federal courts or, in certain cases, to secure review of the judg- 
ment of the highest state court on the merits. The judgment, being that of a court 
conceded to have jurisdiction, cannot be otherwise attacked. 

88 Chicago, R. I. & P. Ry. v. Schendel, supra note 3; Williams v. Southern 
Pacific Co., 54 Cal. App. 571, 202 Pac. 356 (1921) (semble, attack in same state as 
original judgment); Taylor v. Robert Ramsay Co., 139 Md. 113, 114 Atl. 830 
(1921) (semble as in Williams Case). See Dennison v. Payne, 293 Fed. 333, 341 
(C. C. A. 2d, 1923). Where, as under the Federal Employers’ Liability Act, the 
state courts are given by the Congressional enactment concurrent jurisdiction with 
the federal courts over actions brought under the federal statute, the question be- 
comes in substance one of pleading rather than of jurisdiction. Bennett v. Great 
Northern Ry., 115 Minn. 128, 131 N. W. 1066 (1911). The Schendel case is not of 
this type, however, for the action which resulted in the judgment now claimed to 
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A provoking variation of any of the above situations will be presented 
where the existence of a fact necessary for jurisdiction happens also to 
be material upon one of the substantive issues in the case. This compli- 
cation is not rare. Thus, the argument has been made that a federal court 
has no jurisdiction of a suit for infringement of patent unless a valid | 
patent be first shown, for otherwise there would be no right arising 
“under . . . the laws of the United States.” ** Or the wrong to the 
wife which enables her to acquire a separate domicil at the place where 
she sues for divorce may also determine her right to a decree on the 
merits.*° Where the state has jurisdiction, it is submitted that the court | 
should be considered to have the power to take jurisdiction and proceed 
to determine the merits upon a showing that there is a reasonable possi- 
bility of the existence of the requisite factual situation.** But where 
adjudication of the jurisdictional fact would necessarily be inconclusive 

unless true, because the fact determined the jurisdiction of the state itself, 

it may well be argued that the desirability of finality in any decree that 

might be given would require proof in the usual manner of the fact’s 

existence. 
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of these cases was the question of malice or improper motive discussed. 


5 
] 
‘ THE RIGHT TO RECOVER FOR MALIcIous ALIENATION OF A CHILD’s 
y AFFECTIONS. — A plaintiff alleges that the defendant has maliciously 
alienated her infant son’s affections. Does she thereby state a cause 
» of action? 
The primary interest for which the parent asks legal protection is her 
. claim to freedom from the mental suffering which, it may fairly be in- 
ferred, resulted from the defendant’s malevolent conduct. This aspect 
- of the individual interest in personality has for various reasons not re- 
8 ceived full recognition ;* but a review of analogous cases in the law of do- 
a ° ° 8 . ° 8 . 
1 mestic relations reveals an increasing, although covert, tendency in that 
1S 
? bar the present suit was started before the Iowa state compensation commission, 
+ which is not technically a “ court.” See (1924) 36 Harv. L.-REv. 779. 
84 See (1926) 40 zbid. 298, 300, n. 21. 
r 35 Cf. Haddock v. Haddock, supra note 9. See also (1927) 40 Harv. L. REv. 500. 
t. 36 See (1926) ibid. 298, 300, n. 21. 
7 1 For an excellent analysis of the possible situations, see Wigmore, Interference 
: with Social Relations (1887) 21 Am. L. Rev. 764. The parent might in many cases 
h recover on ordinary principles of slander or libel. But it is doubtful whether loss 
4 of affections alone would constitute such special damages as to support an action 
‘l for slander if the words were not slanderous per se. See Opcers, LIBEL AND SLAN- 
4 DER (5th ed. 1911) 380, 382. 
A 2 See Pound, Interests of Personality (1915) 28 Harv. L. Rev. 343, 445. Cf. | 
Warren and Brandeis, The Right to Privacy (1890) 4 Harv. L. Rev. 193. 
“ Very little square authority has been found on the point discussed in this Note. 
pe In the recent case of Pyle v. Waechter, 210 N. W. 926 (Iowa, 1926), the plaintiff 
4 alleged that the defendants “ intentionally and maliciously poisoned the mind ” of 
z her son, then seventeen years old, and “ wholly alienated his natural love and ! 
he affection, esteem, and regard for her.” The defendants demurred. From a judg- 
th ment sustaining the demurrer, the plaintiff appealed. Held, that the complaint 
.. stated no cause of action known to the common law. Judgment affirmed. The | 
ot only other case found is Miles v. Cuthbert, 122 N. Y. Supp. 703 (1909). Recovery 
of was denied, but the facts and reasoning are not set out in the opinion. In neither | 
| 
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direction. Thus, the action for loss of services,* which served historically 
to protect the parent when the child was seduced,* enticed away or 
abducted,° has been strained to enable the father ° to prove injury to his 
feelings as the chief element of damages,’ and in several jurisdictions 
such injury is the acknowledged basis of liability. Of course, the argu- 
ment for recovery against the seducer is fortified by the parent’s interest 
in honor or reputation and the social interest in the general morals.® 
And it must also be admitted that in cases of injury to the child, the 
parent’s mental anguish is not generally a ground of recovery.? Where 





8 Case for loss of services or trespass with a count per quod servitium amisit. 
See 1 SCHOULER, MARRIAGE AND Divorce (6th ed. 1921) 813 et seq. 

+ The development of the law allowing recovery for seduction of a child pre- 
sents a fascinating illustration of legal progress by means of fictions. An early 
case held that loss of service must be alleged, since it was the gist of the action. 
Grinnell v. Wells, 7 M. & Gr. 1033 (1844). Cf. Harris v. Butler, 2 M. & W. 539 
(1837). But any actual service, however small, had long been regarded as suffi- 
cient. Bennett v. Alcott, 2 T. R. 166 (1787). See also Sutton v. Huffman, 32 
N. J. L. 58 (1866). And in such case the jury would be instructed to give damages 
for the parent’s mental suffering. See Irwin v. Dearman, 11 East 24 (1809); 
Andrews v. Askey, 8 C. & P. 7 (1837). American courts early in the nineteenth 
century pushed the fiction even further. A chance of services or a mere right to 
them, however slender the expectation of enjoying them, became sufficient. Horn- 
keth v. Barr, 8 S. & R. 36 (Pa. 1822) ; Martin v. Payne, 9 Johns. 387 (N. Y. 1812) 
(but see Bartley v. Richtmeyer, 4 Comst. 38 (N. Y. 1850)); Ellington v. Ellington, 
47 Miss. 329 (1872); Simpson v. Grayson, 54 Ark. 404, 16 S. W. 4 (1891). The 
case going furthest in England is Terry v. Hutchinson, L. R. 3 Q. B. 599 (1868). 
But cf. Whitbourne v. Williams, [1901] 2 K. B. 722. In recent times the courts 
and legislatures have dispensed with the fiction entirely. Anthony v. Norton, 60 
Kan. 341, 56 Pac. 529 (1899) ; Snider v. Newell, 132 N. C. 614, 44 S. E. 354 (1903) ; 
Stoudt v. Shepherd, 73 Mich. 588, 41 N. W. 696 (1899); Graham v. McReynolds, 
90 Tenn. 673, 18 S. W. 272 (1891). 

5 Here again the theory of recovery was loss of services. At early common law, 
abduction of the heir only was actionable, the theory being that in the marriage of 
the heir alone did the parent have a property interest. 3 Br. Comm. 140. See 
Barham v. Dennis, Cro. Eliz. 770 (1599). The right to services has generally been 
held sufficient. Clark v. Bayer, 32 Ohio St. 299 (1877) ; Hare v. Dean, 90 Me. 308, 
38 Atl. 227 (1897). Several decisions have held that the allegation per quod is a 
pure fiction and no longer need be made. Kirkpatrick v. Lockhart, 2 Brev. 276 
(S. C. 1809) ; Howell v. Howell, 162 N. C. 283, 78 S. E. 222 (1913). 

6 The mother has not fared so well. The action was originally given to the 
father as compensation for his obligation to support. See 1 Bu. Comm. 453; 2 KENT 
Comm. 193. So long as the fiction is preserved, the mother has no cause of action 
while the father is living. Soper v. Igo, 121 Ky. 550, 89 S. W. 538 (1905). A 
widow may recover for loss of services. McGarr v. Nat. Mills, 24 R. I. 447, 53 Atl. 
320 (1902). Likewise a mother deserted by her husband. Yost v. Grand Trunk 
Ry., 163 Mich. 564, 128 N. W. 784 (1910). For abduction, see Magnuson v. 
O’Dea, 75 Wash. 574, 135 Pac. 640 (1913). But the rule has been applied with 
extraordinary technicality in some cases. Geraghty v. New, 7 Misc. 30, 27 N. Y. 
Supp. 403 (1894). 

In Pyle v. Waechter, supra note 2, at 928, the court laid considerable emphasis 
upon the fact that the plaintiff was the mother. It is submitted that, since theze 
is no reliance on the fiction of loss of services, the interests of both parents are the 
same, and equally justify recovery. 

7 Brown v. Crockett, 8 La. Ann. 30 (1853) ; Magee v. Holland, 27 N. J. L. 86 
(1858) ; Stowe v. Heywood, 7 Allen 118 (Mass. 1863). And see cases in note 4 
supra. 

8 And perhaps also by the fact that the child cannot recover, being barred by 
consent. Woodward v. Anderson, 9 Bush 624 (Ky. 1873). Cf. Pound, Individual 
Interests in the Domestic Relations (1915) 14 Micu. L. Rev. 181. 

® But likewise here the theory of loss of services is recognized as fictitious. 
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the injury was the result of negligence,’° however, the foreseeability of 
an invasion of the parent’s peace of mind would often be so far attenu- 
ated that the defendant could not in any proper sense be said to have 
been negligent toward the parent at all.‘* That this is at least one of 
the reasons which weigh with the courts appears from those authorities 
which allow recovery for mental suffering due to the negligent or wilful 
injury of the child’s corpse, for in such cases the defendant is put upon 
notice of the intimate connection between his acts and the plaintiff’s 
mental personality.‘ And where the injury to the child is intentional, 
the authority is divided.** 

But the plaintiff also advances another interest, one pertaining to do- 
mestic relations rather than her personality. This is her interest in the 
society and upbringing of her child. Although the alienation of affec 
tions need not involve loss of custody or show of obedience, it does 
destroy the spiritual value of the relationship, and no more than this is 
required to support an action by husband or wife for the alienation of 
the spouse’s affections by a defendant acting out of improper motives.** 

On the score of practical policy, however, the plaintiff encounters all 
the conventional objections to the protection of psychic life.1° The law 
can give only money damages, which must be conjectural and are 
usually inadequate as compensation. But they are neither more nor less 
so in this case than in the cases which we have just reviewed. Much 





Rice v. Norfolk Southern Ry., 167 N. C. 1, 82 S. E. 1034 (1914); Dennis v. Clark, 
56 Mass. 347 (1848). Cf. Hartfield v. Roper, 21 Wend. 615 (N. Y. 1839). 

10 Bube v. Birmingham Ry., 140 Ala. 276, 37 So. 285 (1904). The reason given 
in most cases is that the parent’s right is based upon the pecuniary value of the 
services. See McGarr v. Nat. Mills, supra note 6. In actions for wrongful death, 
recovery depends, of course, upon statutory construction, but different courts have 
construed nearly identical statutes in opposite ways. Recovery allowed: Norfolk 
Ry. v. Stevens, 97 Va. 631, 34 S. E. 525 (1899); Kelley v. Ohio River R. R., 58 
W. Va. 216, 52 S. E. 520 (1906). Recovery denied: Webb v. Denver Ry., 7 Utah 
17, 24 Pac. 616 (1890); Mobile R. R. v. Watly, 69 Miss. 145, 13 So. 825 (1891) ; 
Morgan v. Southern Pac. R. R., 95 Cal. 510, 30 Pac. 603 (1892). 

11 When bodily injury results from mental anguish with respect to the child, the 
mother has been allowed to recover. Gulf, C. & S. F. Ry. v. Copewood, 96 S. W. 
102 (Tex. Civ. App. 1906); Cohn v. Ansonia Realty Co., 162 App. Div. 794, 148 
N. Y. Supp. 41 (1914). 

12 Burney v. Children’s Hospital, 169 Mass. 57, 47 N. E. 401 (1897); Darcy v. 
Presbyterian Hospital, 202 N. Y. 259, 95 N. E. 605 (1911). Here again the essen- 
tial nature of the liability has often been hidden under a right to possession of 
the body and rights under contracts. Cf. Floyd v. Atlantic Coast Line Ry., 167 
N. C. 55, 83 S. E. 12 (1914). With this case compare Missouri Ry. v. Hawkins, 
50 Tex. Civ. App. 128, 109 S. W. 221 (1908). Such simulation is inevitable so 
long as the attitude is taken that only pecuniary interests are protected. 

13 Assault and battery: Cowden v. Wright, 24 Wend. 429 (N. Y. 1840) (re- 
covery denied) ; Trimble v. Spiller, 7 T. B. Mon. 394 (Ky. 1828), and Klingman v. 
Holmes, 54 Mo. 304 (1873) (recovery allowed). False imprisonment: Sperier v. 
Ott, 116 La. 1087, 41 So. 323 (1906) (recovery denied). 

14 “The injury ... consists in the alienation of his wife’s affections with 
malice or improper motives. . .. The alienation of the wife’s affections, for which 
the law gives redress, may be accomplished notwithstanding her continued residence 
under her husband’s roof.” Rinehart v. Bills, 82 Mo. 534 (1884); Ex parte War- 
fae 40 Tex. Cr. R. 413, 50 S. W. 933 (1800). Cf. Yundt v. Hartrunft, 41 Ill. 9 

1866). 

15 For the metaphysical difficulties of one learned judge, see Dulieu v. White, 

[1901] 1 K. B. 660. 
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more important is the danger lest the injury be feigned and the court 
used to further imposture and blackmail. This is the only satisfactory 
explanation of the manifest hesitation with which the courts have de- 
parted from the theory of loss of services; *® and it is a difficulty in- 
herent in our system of jury trial and damages.’’ Nor must we forget, 
in a progressive age, the interest of the child in emancipation ** and free 
individual life, or the interest of the defendant in free belief and opinion. 

These objections suggest the limitations which should be placed upon 
the action. Ordinarily when an interest is recognized in the law of torts, 
the extent to which it will be protected does not depend upon the degree 
of probability of injury from the defendant’s act, so long as the degree 
is sufficient to put the defendant upon notice.’® Where injury may be 
feigned, however, intention furnishes the voucher of good faith.2° And 
even when the defendant has acted intentionally, his own interest or the 
child’s interest will generally be the basis of a justification.2* Whether 
he should be allowed the shield of these interests depends upon his mo- 
tive: whether he acted in behalf of them or was actuated by “‘ malice.” 
A defendant who has acted out of improper motive, as for the very pur- 
pose of injuring the plaintiff, should be protected only where this is im- 
peratively demanded by some paramount public interest.*? But a more 
precise delimitation of the cause of action here discussed may be left to 
the experience of the courts as cases arise, with the hope of some further 
scientific explanation of the nature of the interest with which we are 
concerned. 
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ADMIRALTY — INTERPRETATION OF “ LiperTy TO CALL” CLAUSE IN Manrt- 
TIME Britt or Lapinc.— The claimants shipped goods on the petitioner's 
ship from the Pacific coast to New Orleans under several bills of lading. One 
of the bills of lading contained the usual provision that the ship should “ have 
liberty . . . to go to or stop at any ports en route or beyond, in any order 





16 See Snider v. Newell, 132 N. C. 614, 44 S. E. 354 (1903). “ Nor must we 
permit the tenderest and most sacred relations of life to become sources of profit 
and speculation.” 

17 Pound, supra note 2, at 364, 365; Homans v. Boston E. Ry., 180 Mass. 456, 
62 N. E. 737 (1902). 

18 In suits for seduction it is noteworthy that the courts tend to exclude the 
presumption of emancipation. See Sutton v. Huffman, 32 N. J. L. 58 (1866). Here 
the child’s interest in emancipation is not in conflict with the parental claim. 

19 Holmes, Privilege, Malice, and Intent (1894) 8 Harv. L. Rev. 1. 

20 Pound, supra note 2, at 361. 

21 In cases of alienation of husband’s or wife’s affections, the defendant is not 
liable for fair persuasion of the spouse without improper motive. Hutcheson v. 
Peck, 5 Johns. 196, 210 (N. Y. 1809) ; Shuneman v. Palmer, 4 Barb. 225 (N. Y. 
1848) ; Tasker v. Stanley, 153 Mass. 148, 26 N. E. 417 (1891) ; Geronimi v. Bru- 
nelle, 214 Mass. 492, 102 N. E. 67 (1913). 

22 Ames, How Far an Act may be a Tort because of the Wrongful Motive of 
the Actor (1905) 18 Harv. L. Rev. 411. Marriage might be a justification even in 
cases where the defendant has acted out of improper motives. For the analogy of 
enticement, see Jones v. Tevis, 4 Litt. 25 (Ky. 1823); Hervey v. Mosley, 73 Mass. 


479 (1856). 
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and to deviate with like privilege to stop.” Another bill of lading provided 
in addition to the above, that the ship should have liberty “ to proceed toward 
or to, and enter and stay at, or return to, any ports or places whatsoever, 
although not regular or scheduled or advertised ports of call, . . .” for any 
purpose. The petitioner had advertised a direct voyage, but the ship, after 
leaving Panama, proceeded to Cuba. On the voyage from Cuba to New 
Orleans the claimants’ cargo was seriously damaged as the result of a hurri- 
cane. The petitioner sought to limit its liability. See 9 Stat. 635 (1851), as 
amended by 19 Stat. 251 (1877), U. S. Comp. Srat. (1916) § 8022; Ap- 
MIRALTY RULES, § 51, 254 U. S. 703 (1921). Held, that the voyage to Cuba 
was a deviation with respect to the goods covered by the first bill of lading, 
and that after the deviation the petitioner was an insurer; but that the clause 
in the second bill of lading was broad enough to protect the ship-owner. 
Decree accordingly. The S. S. Frederick Luckenbach, 15 F. (2d) 241 (S. D. 
N. Y. 1926). 

It is well settled that a deviating carrier cannot claim the benefit of a 
limitation of liability. Morrison & Co. v. Shaw, Savill & Albion Co., [1916] 
2K. B. 783. See The Sarnia, 278 Fed. 459, 463 (C. C. A. 2d, 1921). To re- 
lieve themselves from the operation of this rule, carriers have inserted in bills 
of lading a “ liberty to call” clause. But the courts, purporting to enforce the, 
actual intent of the parties as distinguished from the formal provisions of 
the bill of lading, have construed the usual provisions very narrowly, limiting 
the protection they afford to deviations consistent with the main commercial 
purpose of the affreightment contract. Grace & Co. v. Toyo Kisen Kabushiki : 
Kaisha, 7 F. (2d) 889 (N. D. Cal. 1925), aff'd, 12 F. (2d) 519 (C. C. A. oth, 
1926), certiorari denied, 47 Sup. Ct. 109 (U. S. 1926); U. S. Shipping Board 
v. Bunge & Born, 41 T.L. R. 73 (1924). See Poor, Charter Parties and Ocean 
Bills of Lading (1920) § 69; Carver, Carriage of Goods by Sea (7th ed. 1925) 
§ 286; Scrutton, Charter Parties and Bills of Lading (12th ed. 1925) 95. 
Thus a liberties clause affords no protection where the ship changes the order 
of calling at ports. U.S. Shipping Board v. Rosenberg Bros. & Co., 12 F. 
(2d) 721 (C. C. A. oth, 1926); Smith v. U. S. Shipping Board, 2 F. (2d) 390 
(S. D. N. Y. 1924). Nor does it afford protection where the ship calls at a 
port off the usual route. Western Lumber Mfg. Co. v. United States, 9 F. 
(2d) 1004 (N. D. Cal. 1925); The Maine, 8 F. (2d) 291 (S. D. N. Y. 1924); 
Austrian Union S. S. Co. v. Calafiore, 194 Fed. 377 (C. C. A. sth, 1912); 
The Dunbeth, [1897] P. 133. Moreover it has been held that the owner is 
not protected when the vessel takes a route which is unreasonably long. The 
Willdomino, 47 Sup. Ct. 261 (U. S. 1927). However, as indicated by the prin- 
cipal case, the clause may be drawn in terms broad enough to protect the ship- 
owner. Dietrich v. U. S. Shipping Board, 9 F. (2d) 733 (C. C. A. 2d, 1925); 
Hadji Ali Akbar & Sons v. Anglo-Arabian, etc. Co., 22 T. L. R. 600 (1906). 
Cf. Grace & Co. v. Toyo Kisen Kabushiki Kaisha, supra. 


BANKRUPTCY — Must A MorTGAGEE SECURE THE PERMISSION OF THE 
BANKRUPTCY CoURT IN ORDER TO PERFECT HIS RIGHT TO RENTS AND PROFITS 
AFTER BANKRUPTCY OF THE Mortcacor? — On April 2, an involuntary peti- 
tion in bankruptcy was filed against the mortgagor, who was adjudicated a 
bankrupt on April 15. Meanwhile, on April 10, the mortgagee made an entry 
on the mortgaged premises in accordance with the state statute. Mass. GEN. 
Laws (1921) c. 244, §§$ 1, 2. On June 9g, he applied to the bankruptcy court 
for permission to exercise his power of sale. Thereupdn the trustee in bank- 
ruptcy brought summary proceedings to recover the rents which had been 
paid to the mortgagee following his entry. From an order directing him to 
pay over these rents, the mortgagee appealed. Held, that the permission of 
the bankruptcy court was not necessary to enable the mortgagee to perfect 
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his right to the rents and that consequently the trustee had no right to them. 
Order reversed. Jn re Gimesti, 15 F. (2d) 764 (C. C. A. tst, 1926). 

The rights of a mortgagee of leased premises to collect the rents after a 
default of the mortgagor depend to some extent on whether the lease was 
executed prior or subsequent to the mortgage. See 2 Jones, Mortgages (7th 
ed. 1915) §§ 774-77. But where, as in the principal case, the lessee has paid 
the rents to the mortgagee, the latter is entitled to keep them on the theory of 
attornment at least as against the mortgagor. Jbid. § 777. Under § 70(a) of 
the Bankruptcy Act of 1898, the trustee. takes title as of the date of the 
adjudication in bankruptcy. 30 Stat. 565, U. S. Comp. Stat. (1916) § 9654. 
But under § 70(a)(5), the property of the bankrupt is ordinarily regarded as 
passing into the custody of the bankruptcy court from the date of the filing 
of the petition. See Acme Harvester Co. v. Beekman Lumber Co., 222 U. S. 
300, 306 (1911). Cf. (1924) 24 Cox. L. REv. 669; (1924) 72 U. or Pa. L. 
Rev. 307. Thereafter, for example, a state court no longer has jurisdiction to 
authorize a foreclosure. Matthews v. Webre, 213 Fed. 396 (E. D. La. 1914). 
And the receiver in bankruptcy may secure possession of the premises although 
the mortgagee had taken possession for purposes of foreclosure before the 
adjudication. Jn re Larkin, 252 Fed. 885 (D. Mass. 1918). Only so can the 
purposes of the Bankruptcy Act be attained and its proper administration 
promoted. And these arguments, it is submitted, are also applicable where 
the mortgagee has actually exercised his power of foreclosure and sale and 
where, as in the principal case, he has received rents. But even if such trans- 
actions are to be held void, the decision in the principal case might be sup- 
ported as an exercise of equitable discretion in disposing of the rents. Cf. 
Bindseil v. Liberty Trust Co., 248 Fed. 112 (C. C. A. 3d, 1917). 



































BILLs AND Notes -— RIGHTS OF DRAWEE PAYING ForGED CHECK — EFFECT 
or ForcED INDORSEMENT AND OF DoctRINE oF Fictitious PAYEE. — A person 
representing himself to be P indorsed to the defendant, H, a check for $275, 
drawn to P’s order upon the E bank, and purporting to be signed by D. H, 
without notice of the forgery of D’s signature, gave in exchange $125 in cash 
and goods and a due bill for $150, and immediately indorsed to the X bank 
for collection. E paid X, which credited H. H then paid the remaining $150 
to the person who had delivered the check to him. Upon the discovery of 
the forgery, E was indemnified by the plaintiff insurance company, to which 
E delivered the check. Neither H nor X was notified of the forgery until more 
than thirty days after its discovery. Upon H’s refusal to pay the check, the 
plaintiff brought suit against him as indorser. From a judgment for the de- 
fendant, the plaintiff appealed. Held, that E’s failure to return the check 
within twenty-four hours of the discovery of the forgery constituted an accept- 
ance by it, under § 137 of the Negotiable Instruments Law, which provides 
that “ where a drawee to whom a bill is delivered for acceptance . . . refuses 
within twenty-four hours after such delivery . . . to return the bill . . . to 
the holder he will be deemed to have accepted the same,” and that the defend- 
ant was thereby discharged under § 188 which provides that “ where the holder 
of a check procures it to be accepted or certified, the drawer and all indorsers 
are discharged from liability thereon.”” Judgment affirmed. U. S. Fidelity & 
Guarantee Co. v. Jacobs, 287 S. W. 504 (Tex. Civ. App. 1926). 

By the better view, § 137 has no application to a check presented not for 
mi acceptance, but for payment. See Brannan, Negotiable Instruments Law 
‘4 (Chafee’s ed. 1926) 839; (1926) 39 Harv. L. Rev. 892. Nevertheless the 
i decision in the principal case is sound. If the person who indorsed the check 
ih to H was in fact the designated payee, recovery must be denied although the 
i drawer’s signature was forged. Price v. Neal, 3 Burr. 1354 (1762). If the 
purported indorsement was also a forgery, a more difficult question is pre- 
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sented. It is well settled that a drawee can recover a payment made to one 
who derives his alleged right through the forged indorsement of a genuine 
instrument. Onondaga County Savings Bank v. United States, 64 Fed. 703 
(C. C. A. 2d, 1894); Canal Bank v. Bank of Albany, 1 Hill 287 (N. Y. 1841). 
See Hortsman v. Henshaw, 11 How. 177, 183 (U. S. 1850). Nevertheless 
recovery has been denied where the draft itself was forged, on the ground 
that in such a case there is no true owner who can require the drawee to pay 
again. United States v. Chase Nat. Bank, 252 U.S. 485 (1920); First Nat. 
Bank v. U.S. Nat. Bank, 100 Ore. 264, 197 Pac. 547 (1921). Cf. State Bank v. 
Cumberland, etc. Trust Co., 168 N. C. 605, 85 S. E. 5 (1915). See Brannan, 
op. cit. §57; (1918) 31 Harv. L. Rev. 304. And even if the drawee were 
allowed to compel repayment, the defendant should in the principal case, be 
permitted to deduct the $150 which he paid in reliance upon the drawee’s 
payment of the check. Cf. Union Bank of Canada v. Dominion Bank, 17 
Man. 68 (1907). If, as seems most probable, P was, to the knowledge of the 
forging drawer, a non-existing person or was not intended by the drawer to 
have any rights in the check, the instrument was payable to bearer under 
§ 9(3) of the Negotiable Instruments Law, and the indorsement was imma- 
terial, since title was derived not through it but by delivery. The case then 
comes within the doctrine of Price v. Neal. Trust Co. of America v. Hamilton 
Bank, 127 App. Div. 515, 112 N. Y. Supp. 84 (1908); Brannan, op. cit. 94; 
(1909) 22 Harv. L. Rev. 141. 


CoNSTITUTIONAL Law — Equat Protection — DiscrIMINATORY TAX ON 
FoREIGN CorRPORATIONS ALREADY ADMITTED. — An Illinois statute, passed in 
1919, required foreign insurance companies to pay a tax for the privilege of 
doing business within the state, of two per cent on the gross amount of pre- 
‘ miums received on contracts covering risks within the state. ILL. Rev. Star. 
(CAHILL, 1925) c. 73, § 79. A previous statute imposed a tax of two per cent 
on the net receipts of foreign insurance companies. Jbid. §159. This had 
been interpreted by the Supreme Court of Illinois as a personal property tax. 
Consequently, in accordance with the General Revenue Act of Mlinois and 
local practice, a base of 30 per cent of actual net receipts had been used for 
purposes of assessment as in the case of other personal property of both 
domestic and foreign corporations. In 1923 the Supreme Court of Illinois 
decided that the tax on net receipts of foreign companies was in fact an occu- 
pation tax. People v. Barrett, 309 Ill. 53, 139 N. E. 903 (1923). Asa result 
a base of 100 per cent of net receipts was used in computing the petitioner’s 
tax for 1922. The petitioner brought a bill to enjoin the County Treasurer 
from distraining its property in order to enforce the collection of taxes thus 
assessed. A judgment of the trial court dismissing the bill was affirmed by the 
Supreme Court of Illinois on the ground that the tax was a condition imposed 
for the privilege of doing business within the state and hence was constitu- 
tional. The petitioner took a writ of error to the Supreme Court of the 
United States. Held, that the tax was unconstitutional as denying the equal 
protection of the laws to a corporation already admitted. Judgment reversed 
and “ei remanded. Hanover Fire Ins. Co. v. Carr, 47 Sup. Ct. 179 (U. S. 
1926). 

This case marks an important advance in the extension to foreign corpora- 
tions of the equal protection clause of the Fourteenth Amendment. It has 
been clear since 1910 that such a corporation may be “a person within its 
jurisdiction ” entitled to invoke the clause against a discriminatory exertion 
of state power. Southern Ry. v. Greene, 216 U. S. 400 (1910). But the 
Greene case left open the question whether a given corporation was such a 
person. Certain language in the opinion and decisions in later cases made it 
doubtful whether the principle of the Greene case went beyond “ quasi-public 
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corporations owning large amounts of property of a permanent and immov- 
able character unadaptable to other purposes.” Baltic Mining Co. v. Massa- 
chusetts, 231 U. S. 68 (1913). See Cheney Bros. v. Massachusetts, 246 U. S. 
147, 157 (1917); Northwestern Mutual Life Ins. Co. v..Wisconsin, 247 U. S. 
132, 140 (1917). Other decisions seem to have taken a very broad view as 
to what constitutes presence within the jurisdiction. Bethlehem Motors Corp. 
v. Flynt, 252 U. S. 421 (1921); Kentucky Finance Corp. v. Paramount Auto 
Exchange, 262 U.S. 544 (1923). The present case at least makes clear that 
any foreign corporation licensed by the state and doing a substantial amount 
of business within it, may invoke the equal protection clause against discrimi- 
natory taxes. The Greene case also left open the question whether a state 
might impose discriminatory conditions upon the renewal of the license of a 
foreign corporation. The present opinion makes it clear that if a statute is 
invalid as a denial of equal protection, the state cannot enforce it indirectly by 
making past compliance a condition of renewal. On the other hand there is an 
express decision that where a corporation has been licensed to do business for a 
limited time, the state may impose as a condition of renewal future compli- 
ance with a discriminatory statute. Philadelphia Fire Ass’n v. New York, 
119 U. S. 110 (1886). Certain language in the opinion in the principal case 
seems inconsistent with this decision. Should the Philadelphia Fire Ass’n 
case be overruled, the Court would next be confronted with the constitution- 
ality of discriminatory regulations imposed as a condition on the initial 
admission of a foreign corporation. Even the liberal opinion in the instant 
case seems unwilling to deny the validity of such a law. And yet it is now 
settled that where the condition restricts the right of a foreign corporation to 
resort to the federal courts or offends the,due process clause, it is immaterial 
that the statute was in existence when the corporation entered the state. 
Terral v. Burke Const. Co., 257 U.S. 529 (1922). Of course, a distinction 
may be drawn between the due process and equal protection clauses in this 
respect, since the latter clause applies only to persons already within the 
jurisdiction. But see Henderson, Foreign Corporations in American Con- 
stitutional Law (1916) 161. Cf. Poweli, Changing Law of Foreign Corpora- 
tions (1918) 33 Pot. Sct. Q. 540. 


CoRPORATIONS — BANKRUPTCY — RIGHT OF TRUSTEE IN BANKRUPTCY TO 
RECOVER FROM HoLperR or Stock Issuep FoR Promissory Notes. — The 
Texas constitution, which provides that “no corporation shall issue stock or 
bonds except for money paid, labor done or property actually received,” has 
been interpreted by the Supreme Court of Texas to forbid the issue of stock 
for promissory notes. Section 47(a)(2) of the Federal Bankruptcy Act 
vests the trustee in bankruptcy with the rights of a judgment creditor. 36 
Stat. 840 (1910), U. S. Comp. Star. (1916) § 9631. The plaintiff, the trustee 
in bankruptcy of a Texas corporation, brought a bill in Alabama to recover the 
unpaid subscriptions of the defendants, to whom stock had been issued in ex- 
change for promissory notes. From a decree dismissing the bill, the plaintiff 
appealed. Held, that by the law of Texas, which was applicable, subsequent 
creditors without notice could recover against stockholders who had obtained 
stock for an illegal consideration, and hence that the trustee could recover 
under § 47 of the Bankruptcy Act. Decree reversed. Stevens v. Hopson, 
110 So. 147 (Ala. 1926). 

The nature, extent and means of enforcing the liability of corporate siare- 
holders to creditors are decided by the law of the state of incorporation. 
Harrigan v. Bergdoll, 270 U. S. 560 (1926); In re Associated Oil Co., 289 Fed. 
693 (C. C. C. 6th, 1923); 1 Cook, Corporations (8th ed. 1923) §§ 199, 223. 
Constitutional and statutory provisions similar to those of Texas are generally 
construed to prevent the issue of stock for unsecured notes. Southwestern 
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Tank Co. v. Morrow, 115 Okla. 97, 241 Pac. 1097 (1925); Bank of Commerce 
v. Goolsby, 129 Ark. 416, 196 S. W. 803 (1917); Lofland v. Cahall, 13 Del. Ch. 
384, 118 Atl. 1 (1922). Contra: Meholin v. Carlson, 17 Idaho 742, 107 Pac: 
755 (1910); German Mercantile Co. v. Wanner, 25 N. D. 479, 142 N. W. 463 
(1913). But, though illegal, the transaction is not considered void, and 
creditors have usually been allowed to recover from stockholders either on the 
ground of estoppel or on the ground that it is inequitable for stockholders to 
defeat creditors by pleading a violation of a statute which was designed for 
the latters’ protection. Jeffery v. Selwyn, 220 N. Y. 77, 115 N: E. 275 (1917); 
Gray Construction Co. v. Hyde, 207 N. W. 536 (S. D. 1926). Except in cases 
which rest on estoppel, both prior and subsequent creditors are allowed to 
recover. Dupont v. Ball, 11 Del. Ch. 430, 106 Atl. 39 (1918); Easton Bank 
v. Brick Co., 70 N. J. Eq. 732, 64 Atl. 917 (1905). Contra: Stone v. Young, 
210 App. Div. 303, 206 N. Y. Supp. 95 (1924). And some courts which re- 
quire an estoppel say that the stockholder must rebut a presumption that all 
creditors were deceived. Randall Printing Co. v. Sanitas Water Co., 120 Minn. 
268, 139 N. W. 606 (1913). But cf. Sherman v. Harley, 178 Cal. 584, 174 Pac. 
gor (1918); Connor v. Robinson, 243 Pac. 849 (Wash. 1926). It has been 
said that the trustee in bankruptcy cannot recover because liability is created 
by statute solely for the benefit of creditors. Cook, op. cit. § 218; Courtney 
v. Georger, 228 Fed. 859 (C. C. A. 2d, 1915). It would seem, however, that 
the situation is rather one where the courts are imposing a liability for the 
violation of a statute which does not expressly vest a right of recovery in any- 
one. Consequently, they should be free to permit suit by the trustee in bank- 
ruptcy, and the weight of authority so holds. 3 Remington, Bankruptcy (3d 
ed. 1923) § 1207; Dupont v. Ball, supra, at 437, 106 Atl. at 42. 1 Cook, 
op. cit. § 218; (1924) 24 Cor. L. Rev. 772. And it may be held, as in the 
principal case, that § 47(a)(2) of the Bankruptcy Act allows the trustee to 
recover even if the liability is purely for the benefit of creditors. 3 Reming- 
ton, loc. cit. But see In re Associated Oil Co., supra, at 697. 


CorPORATIONS — FuLL PAYMENT OF SHARES— LIABILITY OF INNOCENT 
DoNEE OF SHARES IsSUED WiTHOUT CONSIDERATION. — The petitioners were 
shareholders in a bankrupt corporation. They had acquired their stock as a 
donation from T, to whom it had been issued for an invalid consideration. 
The trustee in bankruptcy filed a petition asking that an assessment be levied 
against them for the unpaid part of their subscription. This was granted and 
an order was issued to that effect. The shareholders brought a petition for 
review. Held, that the assessment was justified. Findings of the referee 
affirmed. Matter of Universal Rubber Products Co., 8 A. B. R. (N. S.) 
765 (W. D. Pa. 1926). 

Where stock has been improperly issued as fully paid, a transferee for value 
and without notice is generally held not to be liable to creditors of the corpora- 
tion. Feehan v. Kendrick, 32 Idaho 220, 179 Pac. 507 (1918); Easton Nat. 
Bank v. American Brick & Tile Co., 69 N. J. Eq. 326, 60 Atl. 54 (1905); 
1 Cook, Corporations (8th ed. 1923) § 50. See (1925) 38 Harv. L. Rev. 
1112. On the other hand a transferee with notice is liable in the same manner 
as his transferor. Allen v. Grant, 122 Ga. 552, 50 S. E. 494 (1905); Wishhard 
v. Hanson, 99 Iowa 307, 68 N. W. 691 (1896). The question raised by the 
principal case seems to have arisen but seldom. Assuming that the donee is 
innocent, upon what grounds could he be subjected to liability? A donee of 
trust property takes subject to the trust. This result is based on unjust 
enrichment. See Scott, The Nature of the Rights of the Cestui Que Trust 
(1917) 17 Cot. L. Rev. 269. But clearly a donee of “ watered ” stock has not 
been unjustly enriched at the expense of the corporate creditors. Nor can it 
be argued that an action to compel payment of improperly issued stock is one 
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to enforce some equitable charge upon the shares; it is a suit to enforce a per- 
sonal liability. If the liability of a subscriber of watered stock is predicated 
on the “ holding out ” theory, an innocent donee should be protected because 
he has made no conscious misrepresentation. Rhode v. Dock-Hop Co., 184 
Cal. 367, 194 Pac. 11 (1920). But see Davies v. Ball, 64 Wash. 292, 302, 116 
Pac. 833, 836 (1911). Under the theory that the liability of a subscriber of 
stock improperly issued as fully paid is based on the fact that he has par- 
ticipated in an illegal transaction, it would seem that an innocent donee, 
unaware of the illegality and not a party thereto, should not be subjected to 
personal liability. Ordinarily, however, he should be required to make restitu- 
tion of the stock and of any dividends he has received. And if by statute all 
holders of stock, including bona fide purchasers, are made liable, the donee 
should not escape. Cf. Shugart v. Maytag, 188 Iowa 916, 176 N. W. 886 


(1920). 


CoRPORATIONS — LIABILITY OF PROMOTER WHO Has INDUCED CONTRACT 
WITH CORPORATION FRAUDULENTLY REPRESENTED AS ABOUT TO BE FORMED. — 
The defendant, one Charles Baum, fraudulently represented to the plaintiff 
that he was organizing the “‘ Ruth Realty Corporation ” and induced the plain- 
tiff to enter into a written contract to sell land to such a corporation. The 
contract was signed “ Ruth Realty Corp., By Charles Baum.” The corpora- 
tion was in fact never organized and the plaintiff brought an action against 
the defendant for specific performance. From an order granting the de- 
fendant’s motion to dismiss the complaint on the ground that it did not set 
forth a cause of action, the plaintiff appealed. He/d, that an action for specific 
performance of the contract as though made with the defendant individually 
could not be maintained. Judgment affirmed. Weiss v. Baum, 217 N. Y. 
i. Supp. 820 (1926). 

i Where a promoter represents that a corporation is already in existence and 
ft that he has authority to contract for it, the law is clear that he is liable. Some 
i courts experience no difficulty in basing recovery on the contract. Wells v. 
i Fay & Egan Co., 143 Ga. 732, 85 S. E. 873 (1915). Cf. Desplaines Safety 
Py Deposit Co. v. Bour, 192 Tll. App. 569 (1915). But liability is more properly 
predicated on the breach of an implied warranty of the existence of the cor- 
poration and authority to contract for it. Farmers’ Co-operative Trust Co. 
v. Floyd, 47 Ohio St. 525, 26 N. E. 110 (1890); 1 Mechem, Agency (2d ed. 
1914) § 1383. Where a promoter assumes to make a contract for a corpora- 
tion admittedly not yet in existence, there obviously is no room for the appli- 
cation of the doctrine of implied warranty of authority. But it is generally 
said that the promoter is liable on the contract itself, unless it is expressly 
agreed that the other party shall look for performance only to the corporation 
when formed. Ehrich, Promoters (1916) § 77; 4 Cook, Corporations (8th ed. 
1923) § 705. When, however, as in the principal case, the contract is in 
writing and is made in the name of the intended corporation, it would seem 
that there should be an exception to this general rule and the promoter should 
not be held liable on the contract. Carle v. Corhan, 127 Va. 223, 103 S. E. 
699 (1920); Alger, Promoters and the Promotion of Corporations (1897) 
§ 228. Contra: Kennedy v. Fulton Mercantile Co., 33 Ky. L. R. 60, 108 S. W. 
948 (1908). The fact that no one will be bound cannot make the promoter 
a party to the contract. Cf. Durgin v. Smith, 133 Mich. 331, 94 N. W. 1044 


(1903). 


fs CrrmInAL Law — Peryury — MATERIAL TESTIMONY IN GRAND Jury IN- 
: VESTIGATION. — The defendant was indicted for perjury in testimony before 
a grand jury which was investigating an alleged violation by the defendant of 
the National Prohibition Act. One count charged him with falsely denyirig 
that he possessed or furnished intoxicating liquor at a party in his theatre; 
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another count charged him with falsely testifying that no one was in a bath 
tub on his stage during the party. The trial court ruled as a matter of law 
that the testimony of the defendant that no one was in the bath tub was 
material to the grand jury’s investigation. The jury returned a verdict of not 
guilty on the first count. From a verdict of guilty on the second count and 
judgment entered thereon, the defendant appealed. Held, that perjury had 
been committed because the statement as to the occupancy of the bath tub 
was material as tending to impede a grand jury investigation. Conviction 
affirmed. Carroll v. United States, Circuit Court of Appeals, 2d Circ., reported 
in N. Y. L. J., Jan. 19, 1927, at 1741. 

Perjury is a false statement of a material fact wilfully made under oath 
before a competent tribunal. 35 Stat. 1111 (1909), U. S. Comp. Star. (1916) 
§ 10295. But cf. Can. Rev. Stat. (1906) c. 146, §170. What is a material 
fact is a question of law to be decided by the court. People v. Glenn, 294 Ill. 
333, 128 N. E. 532 (1920). And it is not essential to show that the accused 
had knowledge of the materiality of his false testimony. State v. Sargood, 
80 Vt. 415, 68 Atl. 49 (1907). In trials before a petit jury a material fact is 
one which tends to prove or disprove an issue. State v. Smith, 40 Kan. 631, 
20 Pac. 529 (1889); State v. Thomas, 25 Del. 20, 78 Atl. 640 (1910); Pate 
v. State, 10 Okla. Cr. R. 100, 133 Pac. 1132 (1913). But the success of grand 
jury investigations requires that the test as to material evidence be broader 
than that governing the trial of issues already framed. See State v. Faulkner, 
175 Mo. 546, 570, 75 S. W. 116, 123 (1903). It has, therefore, been properly 
held that the test of materiality in a grand jury investigation is whether the 
false testimony had a tendency to impede the grand jury in its investigation. 
State v. Ruddy, 287 Mo. 52, 228 S. W. 760 (1921); Smith v. State, 153 Ark. 
645, 241 S. W. 37 (1922); State v. Kellis, 193 Ind. 619, 141 N. E. 337 (1923). 
In the principal case the false testimony was material because the identifica- 
tion of the woman in the bath tub would have furnished the grand jury with 
the name of a witness qualified to reveal the nature of the liquid in the bath 
tub. 


Equtty — Use oF INJUNCTION TO ENJOIN EXECUTION OF CRIMINAL SEN- 
TENCE. — The plaintiff was convicted of murder and sentenced to be executed. 
The Governor granted a reprieve until September 14, 1926. On September 13, 
the plaintiff sought to enjoin the superintendent of the penitentiary from 
carrying out the sentence, on the ground that the law provided that reprieved 
prisoners could not be executed unless resentenced by the court. Ga. Laws 
1924, No. 475, § 7. The petition was denied, and the plaintiff brought man- 
damus to compel the court to certify his bill of exceptions. Held, that whether 
or not an injunction was the proper remedy, the petition set forth facts suffi- 
cient to justify relief of some kind. Mandamus granted. Gore v. Hum- 
phries, 135 S. E. 481 (Ga. 1926). 

Whether or not the court would have been justified in granting an injunction 
is an interesting problem in equity jurisdiction. Equity departs from its well 
established rule against enjoining criminal proceedings in cases where the 
enforcement of an unconstitutional law or the misapplication of a valid one 
threatens irreparable injury to property rights. Hygrade Provision Co. v. 
Sherman, 266 U. S. 497 (1925); Royal Baking Powder Co. v. Emerson, 270 
Fed. 429 (C. C. A. 8th, 1920); Davidson v. Phelps, 107 So. 86 (Ala. 1926). 
There has been some tendency to extend the meaning of “ property.” Truax 
v. Raich, 239 U.S. 33 (1915). And in a few cases courts have almost inadver- 
tently enjoined criminal proceedings when no property right was involved. 
Mickle v. Henrichs, 262 Fed. 687 (D. Nev. 1918); Kirk v. Wyman, 83 S. C. 
372, 65 S. E. 387 (1909). Such a result may be desirable, but most courts 
do not regard the protection of liberty or life as enough to induce action. 
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Ferguson v. Martinau, 115 Ark. 317, 171 S. W. 472 (1914); People v. Sugerior 
Court, 190 Cal. 624, 213 Pac. 945 (1923); State v. Lowe, 210 N. W. so1 
(N. D. 1926). But see Huntworth v. Tanner, 87 Wash. 670, 685, 152 Pac. 
523, 528 (1915). In the usual case where equity enjoins the unauthorized 
conduct of officials, it acts to prevent multiplicity of suits as well as irre- 
parable injury to the plaintiff. But the protection of life and liberty, if 
undertaken at all, should not be made to depend upon the number of actions 
threatened. Nor is it likely that this suit would be said to be one against the 
state, to which it has not consented. But see State v. Lowe, supra. There 
would seem much less likelihood of enjoining the unauthorized execution as a 
threatened crime, since there is the additional objection that equity will prac- 
tically never enjoin criminal acts as such. State v. Woolfolk, 269 Mo. 380, 
190 S. W. 877 (1916). 5 Pomeroy, Equity Jurisdiction (2d ed. 1919) § 1890; 
Long, Equitable Jurisdiction to Protect Personal Rights (1923) 33 YALE L. J. 
115; Jn re Debs, 158 U. S. 564, 593 (1895). 


EsTopPEL — ACQUIESCENCE AS A Bar TO ASSERTING DEFECT IN MUNICIPAL 
ASSESSMENT ORDINANCE. — The plaintiffs brought a bill to enjoin the de- 
fendant city from forming a paving district and levying special assessments, 
on the ground that the ordinance involved did not provide for the proper rule 
of assessment according to statute. The defendant’s answer stated that an 
additional ordinance had been passed, amending the previous ordinance so as 
to provide for the correct assessment. Thereupon the court entered an order 
denying an injunction, but the case was continued “for the sole purpose of 
allowing plaintiffs to object to the sufficiency of any hearing ” on the amount 
of assessments. The defendant then awarded contracts and the street was 
completed. Two years later the plaintiffs filed a supplemental complaint, 
asserting that since the original ordinance was invalid, it could not be cor- 
rected by amendment. The defendant answered, alleging that the plaintiffs 
were estopped by their acquiescence to deny the validity of the amended 
ordinance. From a judgment sustaining the plaintiffs’ demurrer to this an- 
swer, the defendant appealed. Held, that the plaintiffs were estopped to 
assert defects in the ordinance. Judgment reversed. City of Trinidad v. 
Madrid, 250 Pac. 158 (Colo. 1926). 

The principle that a failure to act may give rise to a disability finds frequent 
application in cases involving special assessments for municipal improvements. 
See Tone v. Columbus, 39 Ohio St. 281, 303 (1883); Strout v. Portland, 26 
Ore. 294, 300, 38 Pac. 126, 127 (1894); 4 Dillon, Municipal Corporations 
(sth ed. 1911) § 1455. Thus it is generally held that a party’s passive accep- 
tance of the benefit of an improvement gives rise to an estoppel by repre- 
sentation, barring him from setting up a defect in the assessment ordinance. 
Montgomery v. City of Atlanta, 134 S. E. 152 (Ga. 1926); Platt v. City of 
Columbia, 131 S. C. 89, 126 S. E. 523 (1925); Perkins v. City of Pawhuska, 
106 Okla. 5, 232 Pac. 937 (1924). But cf. Jn re Meyer, 158 Minn. 433, 199 
N. W. 746 (1924) (jurisdictional defect). See (1920) 9 A. L. R. 757-825; 
Everest and Strode, Estoppel (3d ed. 1923) 284. The plaintiffs’ acquiescence 
in the order of the court makes a particularly strong basis for an estoppel. An 
order, though it is not a final decree, may be given effect as res judicata where 
the parties by acquiescence have accepted it as disposing of the controversy. 
O’Shea v. Moritz, 126 App. Div. 412, 110 N. Y. Supp. 885 (1908); Jn re 
Yorba’s Estate, 176 Cal. 166, 167. Pac. 854 (1917). See 2 Freeman, Judg- 
ments (sth ed. 1925) 1515. And a failure to appeal from an adverse ruling of 
an administrative commission, thus inducing action in the other party, is held 
a bar to the later assertion of an error in an assessment ordinance. Vester v. 
Town of Nashville, 190 N. C. 265, 129 S. E. 593 (1925); City of Huntsville 
v. Mayes, 271 S. W. 162 (Tex. Civ. App. 1925); Grant v. City of Birmingham, 
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210 Ala. 239, 97 So. 731 (1923). But cf. City of Yakima v. Snively, 248 Pac. 
788 (Wash. 1926) (jurisdictional defect); Lytle v. Sioux City, 198 Iowa 848, 
200 N. W. 416 (1924) (fraud). See (1920) 9 A. L. R. 662-756. It would 
seem that the same principle should apply to make long continued acquiescence 
in an order of the court effective as an estoppel by record. 


FepERAL Courts — DISTINCTIONS BETWEEN LEGAL AND EQUITABLE PRO- 
CEDURE AND REMEDIES— How AFFECTED BY STATE Law.— The plaintiff 
brought a bill in a state court to restrain the defendant, an upper riparian 
owner, from polluting waters, and to recover damages resulting from the same 
cause. It also sought damages for like trespasses committed by the defend- 
ant’s predecessor in title, basing this claim on a contract between the defend- 
ant and its predecessor whereby the defendant assumed all liabilities of the 
latter. The suit, on motion by the defendant, was moved to the equity side 
of the federal court. The defendant there moved to dismiss the bill on the 
ground, inter alia, of misjoinder of causes of action, claiming that since there 
was an adequate remedy at law against the defendant’s predecessor, the plain- 
tiff could not sue on the assumption contract in equity. Held, that even 
though it was doubtful whether the plaintiff could have recovered on the con- 
tract of assumption had the suit been originally instituted in the equity side 
of the federal court, at least before the claim against the original debtor had 
been reduced to judgment, nevertheless on removal from the state court the 
defendant could not avoid the rights the plaintiff had there acquired. Motion 
denied. Collins Mfg. Co. v. Wickwire Spencer Steel Co., 14 F. (2d) 871 
(D. Mass. 1926). 

The fundamental distinctions between law and equity as they existed at the 
time of the adoption of the Constitution are recognized by the federal courts, 
and it is well settled that they cannot be altered by state law, this being an 
exception to the Conformity Act. See Scott v. Neely, 140 U. S. 106, 109 
(1890). Thus state statutes providing equitable procedure and remedies in 
matters formerly cognizable at law will not be followed. Scott v. Neely, 
supra; Whitehead v. Shattuck, 138 U. S. 146 (1890); Pusey v. Hanssen, 261 
U.S. 491 (1923). But cf. Gormley v. Clark, 134 U. S. 338 (1889). To doso 
would violate the constitutional guaranty of jury trial in civil suits and the 
provision of the Judicial Code forbidding suits in equity where the legal 
remedy is adequate. 36 Stat. 1163 (1911), U.S. Comp. Star. (1916) § 1244. 
It is also generally held that state law providing a legal remedy in place of, or 
in addition to, a previous equitable remedy, cannot displace or extend the 
existing jurisdiction in equity of the federal courts. Guffey v. Smith, 237 
U. S. ror (1914). See 1 Stat. 93 (1789), U. S. Comp. Stat. (1916) § 1536; 
Von Moschzisker, Equity Jurisdiction in the Federal Courts (1927) 75 U. oF 
Pa. L. Rev. 287, 2907. Cf. Singer Sewing Machine Co. v. Benedict, 229 U. S. 
481 (1913). It is true that where the state law creates a new right the federal 
courts will follow the state procedure in its enforcement. Gormley v. Clark, 
supra; Lawson v. U. S. Mining Co., 207 U. S. 1 (1907). Cf. McLaughlin v. 
Western Union Tel. Co., 7 F. (2d) 177 (E. D. La. 1925). But in the principal 
case the action was not based on any new right, and therefore, if the plaintiff 
did not have the right to bring the suit originally in the federal equity court, 
the conclusion that on removal he had this right by reason of state law, would 
seem to be erroneous. Cates v. Allen, 149 U. S. 451 (1892). See Pusey v. 
Hanssen, supra, at 498, n. 3. However, the result may be justified on the 
ground of avoiding the multiplicity of action which would be entailed if the 
plaintiff were forced to reduce to judgment his claim against the defendant’s 
predecessor in title before proceeding in equity. Cf. Silver King Coalition 
a v. Silver King Consolidated Mines, 204 Fed. 166 (C. C. A. 8th, 
1913). . 
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GARNISHMENT — LIABILITY OF GARNISHEE— EFFECT OF PAYMENT To 
PrincipAL Destor TO DEFEAT GARNISHMENT.— The plaintiff obtained a 
judgment against the defendant for $5,000 for injuries due to malpractice. 
Thereafter the X Co., which had insured the defendant against such liability 
to the extent of $5,000, paid him $3,500 in return for a discharge from all 
liability under the policy. The plaintiff then garnished the X Co., which 
pleaded the discharge. This was attacked as fraudulent by the plaintiff, who 
showed that at the time of the payment the defendant was insolvent and that 
the X Co. knew this. From a judgment in favor of the plaintiff for $5,000, 
the X Co. appealed. Held, that the lower court was justified in finding fraud 
but that the plaintiff-was entitled to recover only $1,500. Judgment affirmed 
on condition that the plaintiff remit $3,500. Pickering v. Hartcock, 287 S. W. 
819 (Mo. App. 1926). 

The right of a garnishing creditor to recover against the garnishee depends 
upon the right of the principal debtor to maintain an action against the 
garnishee. Farley v. Colver, 113 Md. 379, 77 Atl. 589 (1910). See 2 Shinn, 
Attachment and Garnishment (1990) § 516. Consequently payment to the 
principal debtor will discharge the latter’s debtor, even though such payment 
is made to defeat garnishment. Fletcher v. Pillsbury, 35 Vt. 16 (1861); Hall 
v. Armour Packing Co., 102 Ga. 586, 29 S. E. 139 (1897). And it is well 
settled that a liability insurance claim is not impressed with any trust for the 
persons to whom the insured may be liable, so that the insurer might be 
liable for colluding in a breach of trust if he pays the insured. Bain v. Atkins, 
181 Mass. 240, 63 N. E. 414 (1902); Maahs v. Antigo Lumber Co., 156 Wis. 
1, 145 N. W. 222 (1914). But if the garnishee has not given value for a dis- 
charge, it may be set aside as a fraudulent conveyance. Everett v. Read, 
3 N. H. 55 (1824); Arthur v. Morrow, 131 Md. 59, 101 Atl. 777 (1917). See 
2 Wade, Attachment (1886) § 479. In the principal case the transaction was 
fraudulent, but the debtor obtained a valid discharge as to $3,500 and was 
properly held liable in garnishment for the balance only. 


INcoME Taxes — WuHatT Is INcOoME— EXCHANGE OF PROPERTY FOR ALL 
THE STOCK OF A CORPORATION AS A REALIZATION OF ITS INCREASE IN VALUE. — 
In 1922, the petitioner transferred certain patents, contracts and rights to a 
newly formed corporation in exchange for all its capital stock. The property 
so transferred constituied the only assets of the corporation, and its shares 
had never been dealt with on any market. An income tax was assessed against 
the petitioner under a section of the Massachusetts Income Tax Act which 
provided for the taxation of “the excess of gains over losses received by the 
taxpayer from purchases or sales of intangible property.”” Mass. Gen. Laws 
(1921) c. 62, §5(c). The petitioner admitted that the value of his property 
at the time of the transfer was greater than its value on Jan. 1, 1916, plus the 
value, when acquired, of such property as had been acquired since that date. 
After paying the tax, the petitioner filed a complaint for its abatement. 
From an order sustaining the respondent’s demurrer, the petitioner appealed. 
Held, that the transaction did not constitute a realization of the increase in 
value of the property, and so did not result in taxable income. Demurrer 
overruled. Van Heusen v. Commissioner of Corporations and Taxation, 154 
N. E. 257 (Mass. 1926). 

Enhancement in the value of property is not to be regarded as income until 
it has been realized by the owner, generally through sale or exchange. See 
Beale, Steckholders and the Federal Income Tax (1924) 37 Harv. L. REv. 1, 4. 
Where, as in the principal case, an exchange results only in a change in the 
form of representation of such property, it seems proper to hold that there 
has been no “gain” within the meaning of the Act. See Holmes, Federal 
Taxes (6th ed. 1925) 692. Cf. Alpha Portland Cement Co. v. United States, 





RECENT CASES 785 


261 Fed. 339 (C. C. A. 3d, 1919). But an earlier Massachusetts case had 
held that taxable income results from the exchange of stock which has appre- 
ciated in value, for stock, of definite market value, in a new corporation formed 
by the reorganization of the old. Osgood v. Tax Commissioner, 235 Mass. 88, 
126 N. E. 371 (1920). See Nichols, Taxation in Massachusetts (2d ed. 
1922) 457. Cf. United States v. Phellis, 257 U.S. 156 (1921); Beale, supra, 
at 10. But cf. Holmes, op. cit. 684; Ballantine, Corporate Personality in 
Income Taxation (1921) 34 Harv. L. Rev., 573, 589. This decision was 
abrogated by an amendment of the Massachusetts Income Tax Act. Mass. 
Stat. 1922, c. 449. Although the amendment applied only to corporate re- 
organizations, in the principal case the court relied upon it as a legislative 
pronouncement that no income accrues where there is really only a change 
in the form of representation of assets. The propriety of thus enlarging the 
effect of a narrow amendment is doubtful. Cf. Pound, Common Law and 
Legislation (1908) 21 Harv. L. REv. 383, 385. The Osgood case, however, 
may be distinguished and the principal case supported on the ground that in 
the former the stock received had a market value of its own. 


INSURANCE — CHANGE OF BENEFICIARY — TRUST OF: BENEFICIARY’S INTER- 
EST WHERE INSURED CAN CHANGE BENEFICIARY.— The insured, a soldier, 
took out insurance, payable to his sister, the defendant, under the War Risk 
Insurance Acts. 40 STAT. 398 (1917), U. S. Comp. Star. (Supp. 1919) 
§§ 514a et seg. In conversations he made it clear to the defendant that she 
was to share the policy with her brother and sister, the plaintiffs, and also 
wrote her a letter to that effect. The regulations of the Bureau of War Risk 
Insurance required that the Bureau be notified in order to make a change of 
beneficiary effective. The plaintiffs brought a bill against the defendant and 
the United States to have their rights in the policy established. Held, that 
the insured’s intent to change the beneficiary would be carried out despite the 
regulations of the Bureau, and that even if the change were incomplete, the 
defendant was trustee for the plaintiffs of one third of the policy for each. 
Decree ordered to be entered. Ambrose v. United States, 15 F. (2d) 52 
(W. D.N. Y. 1926). 

Although, by the weight of authority, a change of beneficiary in mutual 
benefit insurance can only be accomplished by the fulfilment of all conditions 
imposed by the insurer, it has been held that the insurer can waive compliance 
with these requirements since they are for his benefit alone. Adams v. 
Police, etc. Ins. Ass’n, 103 Neb. 552, 172 N. W. 755 (1919). Comtra: Penn- 
syluania Ry. v. Warren, 69 N. J. Eq. 706, 60 Atl. 1122 (1905). And an 
attempted change may be held effective though something remains to be done 
by the insured to fulfil the conditions literally. Mutual Life Ins. Co. v. 
Lowther, 22 Colo. App. 622, 126 Pac. 882 (1912); (1912) 26 Harv. L. Rev. 
271. But cf. Leahy v. United States, 10 F. (2d) 617 (D. Mont. 1926). The 
courts in war risk insurance demand only an approximation to the require- 
ments, and in some cases, desiring to carry out the soldier’s intent, have been 
satisfied with mere evidence of intent. Peart v. Chase, 13 F. (2d) 908 
(W. D. La. 1926); Claffy v. Forbes, 280 Fed. 233 (W. D. Wash. 1922). But 
cf. Leahy v. United States, supra; Kingston v. Hines, 13 F. (2d) 406 (W. D. 
Mich. 1926). In the principal case, however, the intent appears to have been 
to create a trust, not to change the beneficiary. The appointment of a benefi- 
ciary in a mutual benefit or war risk policy on his oral assurance to hold as 
trustee has been held to create a trust. Kerr v. Crane, 212 Mass. 224, 98 
N. E. 783 (1912); Christenson v. Christenson, 14 F. (2d) 475 (S. D.N. Y. 
1926). If the beneficiary has a property interest, though the insured can 
divest it before his death, there is a trust at once, though revocable. Cf. 
Foster v. Giles, 50 Wis. 603, 7 N. W. 555 (1880). But if, as most courts 
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hold, he has only an expectancy, there is merely a promise to hold in trust 
rights acquired after the insured’s death. Though this promise is without 
consideration, the trust attaches to the property as soon as acquired. Kerr 
v. Crane, supra. Cf. Chace v. Gardner, 228 Mass. 533, 117 N. E. 841 (1917). 
It would seem that the disposition is not testamentary. Even if regarded as 
testamentary, however, it is analogous to a bequest on oral trust which is 
held to raise a constructive trust in favor of the intended cestui. See Scott, 
Conveyances upon Trusts not Properly Declared (1924) 37 Harv. L. Rev. 
653, 670. Futhermore, a soldier can make a nuncupative will, and letters 
similar to that in the principal case have been held valid testamentary dis- 
positions of such insurance. White v. United States, 270 U. S. 175 (1926); 
Morgan v. United States, 13 F. (2d) 763 (C. C. A. 4th, 1926). But cf. Kings- 
ton v. Hines, supra. 


INTOXICATING Liquors — SCOPE OF INJUNCTION AGAINST NUISANCE UNDER 
THE NATIONAL PronipiTion Act. — The defendant maintained an establish- 
ment where intoxicating liquors were sold and which was a nuisance as de- 
fined in § 21 of the National Prohibition Act. 41 Stat. 314 (1919), U. S. 
Comp. Stat. (Supp. 1923) § 101384jj. In June 1922, the court issued an 
injunction against the defendant in the terms of § 22 of the Act, ordering that 
no liquor should be sold on the premises and that the defendant should not 
for one year occupy the premises, the doors of which were ordered locked. 
The defendant sold the premises and the court modified its “ padlocking ” 
order upon the purchaser’s giving the bond required by § 22. Later the es- 
tablishment again came under the control of the defendant and on November 
4, 1924, four glasses of whiskey were sold by him to a group of diners. There 
was no evidence that liquor had been sold on the premises at any other time 
after the 1922 injunction. In a proceeding under § 24 of the Act, the defend- 
ant was found guilty of contempt and sentenced to a fine and imprisonment. 
On the defendant’s appeal, held, that the 1922 injunction was satisfied by the 
abatement of the nuisance, whereupon the court’s power terminated; and that 
even if the injunction were considered as a permanent restraining order, a 
single isolated sale was not a contempt. Judgment reversed. Webb v. United 
States, 14 F. (2d) 574 (C. C. A. 8th, 1926). 

The injunction in question is capable of at least three interpretations: (1) 
an order to the defendant to remedy the present obnoxious character of his 
premises, thus abating the nuisance; (2) an order perpetually enjoining the 
defendant from maintaining a liquor nuisance upon his premises; (3) an order 
perpetually enjoining the defendant from future violations of the National 
Prohibition Act upon his premises. To adopt the third construction would be 
to disregard the statutory schemes of equitable relief against liquor nuisances. 
Cf. Schecter v. United States, 7 F. (2d) 881 (C. C. A. 2d, 1925). And, al- 
though it is clear that equitable relief against nuisance is not precluded be- 
cause the nuisance is also a crime, guaere whether it is within the constitutional 
power of the legislature to deprive a criminal of jury trial by enabling equity 
courts to enjoin, under the guise of nuisance, an isolated criminal act. See 
Chafee, The Progress of the Law — Equitable Relief against Torts (1921) 34 
Harv. L. Rev. 388, 398. Cf. State v. District Court, 251 Pac. 137 (Mont. 
1926). Choice between the first and second constructions is complicated by 
seemingly opposite descriptions of the decree in §§ 22 and 24. No help is 
derived from the old chancery precedents, which do not clearly distinguish 
between the two types of decrees. 1 Seton, Decrees (7th ed. 1912) 595, 508; 
2 Daniell, Chancery Pleading and Practice (6th Am. ed. 1894) 1626. And the 
cases so far decided under the National Prohibition Act are likewise inde- 
cisive. But see United States v. Margolis, 289 Fed. 161 (S. D. Cal. 1923). 
The tradition against equitable substitutes for the machinery of the criminal 
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law, even though not so far violated by the second construction as to raise 
constitutional doubts, yet gives good ground for the court’s preference of the 
first construction. 


LANDLORD AND TENANT— DAMAGES FOR PERSONAL INJURIES AFTER 
TRANSFER OF THE REVERSION. — B leased an apartment in a building owned 
by the defendant, who covenanted to furnish adequate heat. Thereafter the 
defendant leased the entire building to X, who agreed to perform all cove- 
nants on behalf of the defendant. Owing to X’s failure to furnish heat, B 
became ill and died, and his administrator brought an action against the de- 
fendant for wrongful death. The judgment of the lower court for the plain- 
tiff was reversed by the Appellate Court, and the plaintiff appealed. Held, 
that by the transfer of the reversion all rights and liabilities based upon 
privity of estate between B and the defendant were terminated. Judgment 
of the Appellate Court affirmed. Revel v. Butler, 153 N. E. 682 (Ill. 
1926). 

A landlord, by transferring the reversion, violates no duty to his tenant, in 
the absence of a covenant not to transfer. Grover v. Norton, 113 Misc. 3, 183 
N. Y. Supp. 731 (1920); Peterman v. Kingsley, 140 Wis. 666, 123 N. W. 137 
(1909). See Jones, Landlord and Tenant (1906) §§ 421 et seg. And he 
ceases to be liable in his capacity as landlord. 1 Tiffany, Landlord and Tenant 
(1910) § 148. Consequently the defendant was not guilty of any negligence, 
and the court was right in holding that a tort action would not lie. However, 
the defendant should be liable for breach of the covenant to furnish heat, 
since a transfer of the reversion does not extinguish liability upon express 
covenants. Neal v. Jefferson, 212 Mass. 517, 99 N. E. 334 (1912). See 
Stuart v. Joy, [1904] 1 K. B. 362, 367; 1 Tiffany, loc. cit. But it has generally 
been held that recovery in actions for breach of contract will be limited to 
such damages as were within the contemplation of the parties as a possible 
consequence of breach. Hadley v. Baxendale, 9 Ex. 341 (1854). See 3 Willis- 
ton, Contracts (1920) §§ 1344, 1345, 1404. Under this view damages for the 
death of the tenant would be excluded as too remote. See 1 Tiffany, op. cit. 
§87(10). It is true that damages for wrongful death have been recovered 
where the landlord has negligently failed to perform his covenants. Pabst v. 
Schwarzstein, 128 Atl. 879 (N. J. 1925). See (1907) 20 Harv. L. REv. 72. 
But in such a case it would seem that recovery was really based on tort. See 
Bohlen, Landlord and Tenant (1922) 35 Harv. L. REv. 633, 636. 


LARCENY — Property SuBJECT TO LARCENY— VALUE OF AUTOMOBILE 
LicENSE Piates.— The defendant was indicted for grand larceny in the 
stealing of two automobile license plates. The regular price of a license for 
the car from which the plates were taken was sixteen dollars. The court re- 
jected evidence offered by the defendant that the replacement price for lost 
tags was one dollar. A statute made the theft of goods valued at more than 
ten dollars grand larceny. Ark. Dic. Stat. (CRAWFORD, 1921) § 2488. An- 
other statute provided that larceny should include the theft of “ money or 
other personal property, or those means and muniments by which the right 
and title to property, real or personal, may be ascertained.” Ibid. § 2484. 
The defendant was convicted of grand larceny and appealed. Held, that the 
value of the property stolen exceeded ten dollars. Judgment affirmed. Cowan 
v. State, 287 S. W. 201 (Ark. 1926). 

It is questionable whether an automobile license can be considered “ prop- 
erty” of which license plates are the “ means and muniments” of title. It 
has been said that a liquor license is not property. Sprayberry v. City of 
Atlanta, 87 Ga. 120, 13 S. E. 197 (1891). But cf. Mabury v. Louisville & 
J. Ferry Co., 60 Fed. 645 (C. C. A. 7th, 1894) (ferry franchise held real 
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property). And the statutory definition of personal property in Arkansas 
enumerates merely “ money, goods, chattels, things in action and evidences 
of debt.” Ark. Dic. Stat. (CRAWFORD, 1921) § 9736. Compare the broader 
definition in New York. N. Y. Ann. Cons. Laws (2d ed. 1917) 3042. But 
even if § 2484 of the Arkansas code is applicable, there is no express provision 
for determining the value of such “ muniments.” In the absence of statute it 
has apparently been held that the value of a stolen deed is the cost of re- 
placing it. Cf. Roberts v. State, 61 Tex. Cr. App. 434, 135 S. W. 144 (10911). 
On the other hand the value of a check has been held to be the amount for 
which it was drawn. State v. McClellan, 82 Vt. 361, 73 Atl. 993 (1909). See 
(1910) 23 Harv. L. Rev. 230. And statutes now usually provide in the case 
of commercial paper that the value, for determining the grade of larceny, 
shall be the “ money due thereon ” or “ the value of the property transferred 
or affected.” Ark. Dic. Stat. (CRAWFORD, 1921) § 2486; N. Y. ANN. Cons. 
Laws (2d ed. 1917) 5895. See (1910) 23 L. R. A. (N. Ss.) 1063. It would 
seem that a similar provision as to “ muniments ” of right or title might well 
have been required before holding that their value was to be measured by the 
rights which they represented. 


PATENTS — ENFORCEABILITY OF BROADENED REISSvuES. — The plaintiff, as 
assignee of a patent for a brick treating machine, secured a reissue, upon 
application made within one year of the issuance of the original patent. 
Claim 10 of the reissue was for a brick press, repress, trimmer, and a con- 
veyor, whereas the corresponding claim of the original patent had been limited 
to a conveyor of a particular kind. Before application for reissue was made, 
the defendant had, without notice of the plaintiff's intention to secure a 
reissue covering the device, constructed a similar brick treating machine 
which, since it had a different type of conveyor, did not infringe the original 
patent. After the application was granted, the defendant continued to use its 
machine in the manufacture of brick. The plaintiff brought suit for infringe- 
ment of the reissue. Held, that the fact that the defendant had made ex- 
penditures in reliance upon the omission of the broader claim from the original 
patent did not render the reissue unenforceable against it. Decree for the 
plaintiff. General Refractories Co. v. Ashland Fire Brick Co., 15 F. (2d) 215 
(E. D. Ky. 1926). 

Although the statute does not in terms authorize reissue for the purpose of 
enlarging the claims of the original patent, such reissues are not necessarily 
invalid. Howe Machine Co. v. Coffield Motor Washer Co., 197 Fed. 541 
(C. C. A. 4th, 1912); Walker, Patents (sth ed. 1917) 288. Cf. 16 Stat. 206 
(1870), U. S. Comp. Stat. (1901) § 4916. But it must appear that the reissue 
is for the same invention. Parker & Whipple Co. v. Yale. Clock Co., 123 U.S. 
87 (1887). And it must also be clear that the broader claim was omitted 
from the original patent inadvertently. Coon v. Wilson, 113 U. S. 268 
(1884); Dobson v. Lees, 137 U. S. 258 (1890). Furthermore, an unreason- 
able delay in applying for a broadened reissue invalidates it. Mahn v. Har- 
wood, 112 U. S. 354 (1884); Wollensak v. Reicher, 115 U. S. 87 (1884); 
Walker, op. cit. 293. A delay of two years will be considered unreasonable 
unless explained. See Miller v. Brass Co., 104 U.S. 350, 352 (1881); Mahn 
v. Harwood, supra, at 363; Wollensak v. Reicher, supra, at 101. Cf. Whit- 
comb v. Spring Valley Coal Co., 47 Fed. 658 (N. D. Ill. 1891). It has been 
suggested that even a valid reissue is unenforceable against one who, in reliance 
upon the omission of the added claim from the original patent, entered upon 
the process of manufacture which is objected to, before the application for 
reissue was made. Ashley v. Tatum, 240 Fed. 979 (S. D. N. Y. 1917); Auto 
Piano Co. v. American Player Action Co., 222 Fed. 276 (C. C. A. 2d, 1915). 
See Supreme Mfg. Co. v. Security Mfg. Co., 299 Fed. 65, 68 (C. C. A. oth, 
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1924). In the absence of circumstances reasonably indicating that the 
patentee will not be able to secure the omitted claim by reissue, action in reli- 
ance upon the omission should, it is submitted, be no defense in a suit for 
infringement of the reissue. The reissue should perhaps be held unenforce- 
able against one who has acted in reliance upon an omission gvhich seemed 
intentional although it was not so in fact. Cf. Auto Piano Co. v. American 
Player Action Co., supra. And the same result should be reached where the 
patentee seems to have lost by his laches the right to secure a broadened re- 
issue. Cf. Ashley v. Tatum, supra. 


Res JupicaTrAa—MawnpdAmus — Suits BY DIFFERENT CITIZENS SEEKING 
TO VINDICATE THE SAME PuBLic Ricut. — A group of citizens petitioned for 
a writ of mandamus to prevent the Secretary of the Commonwealth from 
submitting an initiative measure to popular vote, on the ground that it re- 
lated to matters which the Constitution provided could not be made the sub- 
ject of such a vote. This petition was dismissed. Anderson v. Secretary of 
the Commonwealth, 151 N. E. 378 (Mass. 1926). A different group of citi- 
zens then petitioned for a writ of mandamus for the same purpose on the 
ground that the measure was not properly described in one of the initiative 
papers. Held, that the formalities in this respect had not been complied with, 
and that this question was not res judicata. Peremptory writ to issue. Brooks 
v. Secretary of the Commonwealth, 153 N. E. 322 (Mass. 1926). 

It is sometimes stated that a petitioner for a writ of mandamus must have 
a private interest in the matter, distinct from the general interest of every 
citizen. Loraine v. Pittsburg, etc. R. R., 205 Pa. 132, 54 Atl. 580 (1903). 
See Pearsons v. Ranlett, 110 Mass. 118, 126 (1872). But where the peti- 
tioner seeks to vindicate a public right, the courts usually regard the people 
as the real party in interest, represented by the petitioner. City Council v. 
Walker, 154 Ala. 242, 45 So. 586 (1908); County Commissioners v. People, 
11 Ill. 202 (1849). The doctrine of res judicata is a bar to a suit based on 
any issue which might have been raised in a former suit on the same cause 
of action between the same parties or their privies, even though the issue was 
not in fact previously litigated. Greenberg v. Chicago, 256 Ill. 213, 99 N. E. 
1039, 49 L.R. A. (N. S.) 108 (1912); Sauls v. Freeman, 24 Fla. 209, 4 So. 525 
(1888). See 2 Freeman, Judgments (sth ed. 1925) §§ 674, 676, 681; (1924) 
37 Harv. L. Rev. 629. If the public is the real party in interest, it is difficult 
to conceive that there should be no privity between two of its representatives. 
The present decision is therefore a doubtful one. City Council v. Walker, 
supra. Cf. Greenberg v. Chicago, supra (injunction); Tallassee v. State ex 
rel. Brunson, 206 Ala. 160, 89 So. 514, 20 A. L. R. 1127 (1921) (quo warranto). 
See 1 Freeman, op. cit. §§ 437, 510. It is true that if the first suit was not a 
bona fide presentation of the public’s case, a judgment in such suit does 
not prevent raising the question anew. Lindsay v. Allen, 112 Tenn. 637, 82 
S. W. 171 (1904). See People v. Illinois Cent. R. R., 298 Ill. 516, 131 N. E. 
624 (1921). Yet it can hardly be maintained that the failure of the first 
petitioners to raise the points now urged brings the principal case within this 
rule. The decision must be rested upon the strong policy in favor of properly 
deciding a matter of vital public concern, which perhaps outweighs the 
interest in expeditious ending of litigation. It may be doubted, however, 
whether any court would continue indefinitely to entertain suits by different 
members of the public, regardless of the importance of the subject involved. 
See City Council v. Walker, supra, at 245, 45 So. at 586. 


SuRETYSHIP — AGREEMENT TO EXTEND TIME AS RELEASING GUARANTOR. — 
A bank was the holder of a negotiable promissory note for $5,000, payable on 
November 2, which it indorsed to the plaintiff without recourse. By a sep- 
arate instrument the defendants, who were directors of the bank, had guaran- 
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teed the payment of all notes so transferred. After maturity the maker sent 
a check for $210 to the plaintiff and the latter indorsed on the back of the 
note: “ Interest paid till Dec. 11.” At the same time the plaintiff informed 
the maker that payment of $3,000 would be expected by December 1. The 
maker paid énly $2,000 and the plaintiff brought an action to recover on 
the defendants’ guaranty. The defendants contended that the acceptance of 
the interest constituted a binding agreement to extend time, thereby releasing 
them. From a directed verdict and judgment for the defendants, the plaintiff 
appealed. Held, that the receipt of advance interest was prima facie evidence 
of an agreement to extend time but that it was not conclusive, and that there- 
fore the question should have been submitted to the jury. Commercial Sav- 
ings Bank of Carroll v. Dunning, 210 N. W. 599 (Iowa, 1926). 

Since the guaranty in the principal case was on a separate instrument, the 
Negotiable Instruments Law has no application. At common law, however, 
it is well settled that a guarantor is discharged by an agreement to extend 
time between the principal debtor and obligee. Hoffmaster v. Junkin, 3 F. 
(2d) 220 (C. C. A. 6th, 1925); Childs, Suretyship and Guaranty (1907) 170. 
In order to effect a discharge, however, the agreement for the extension of 
time must be binding. 2 Williston, Contracts (1920) §1222; 2 Daniel, 
Negotiable Instruments (6th ed. 1913) $1316. A payment of advance in- 
terest is sufficient consideration to support the creditor’s promise. 1 Brandt, 
Suretyship and Guaranty (3d ed. 1905) § 386. Cf. First Nat. Bank v. Sleeper, 
12 F. (2d) 228 (C. C. A. 8th, 1926). But acceptance of the payment is not 
conclusive evidence of such promise. Uniontown Bank v. Mackey, 140 U. S. 
220 (1891). However, if the payment is made expressly conditional upon 
the promise, its receipt, by analogy to contract law, would seem to be con- 
clusive. 3 Williston, op. cit. §1856. In the absence of such condition the 
weight of authority, in accord with the principal case, holds that the receipt 
of advance interest is prima facie evidence of an agreement to extend time. 
Second Nat. Bank v. Graham, 246 Pa. 256, 92 Atl. 198 (1914); 1 Brandt, loc. 
cit. While the authorities seldom define the meaning of prima facie evidence, 
it seems that it should be conclusive in the absence of rebutting circum- 
stances. See Scott v. Saffold, 37 Ga. 384, 390 (1867). 


TAXATION — CONSTITUTIONALITY OF INDIRECT STATE TAX ON GOVERNMENT 
Bonps. — The plaintiff was a stockholder in a Wisconsin corporation owning 
United States bonds. The statute authorizing the issue of these bonds had 
expressly provided that they be exempt from all state taxation on the income 
or profits of individuals or corporations. 40 Stat. 291 (1917), U. S. Comp. 
Strat. (Supp. 1919) § 682qll. By the laws of Wisconsin stockholders were 
taxed upon dividends received from corporations to the extent that the income 
of the corporation so distributed was exempt from taxation. Wks. Stat. 
(1923) § 71.04(4). The plaintiff sued to recover the amount of taxes levied 
upon dividends declared from interest accruing from United States bonds. 
Upon writ of error to the district court, which had dismissed the action, held, 
that the tax was void as an attempt indirectly to tax government bonds. 
Judgment reversed. Miller v. Milwaukee, 47 Sup. Ct. 280 (U. S. 1927). 

In seeking to determine whether a particular tax falls within the judicially 
established constitutional prohibition of state taxes on federal securities, the 
Supreme Court appears to have adopted a formalistic test based upon the 
subject of the tax rather than upon its effect. Powell, Indirect Encroachment 
on Federal Authority by the Taxing Powers of the States (1918) 31 Harv. L. 
REv. 321, 327-44. Compare Bank of Commerce v. New York City, 2 Black 
620 (U. S. 1862) and Bank Tax Case, 2 Wall. 200 (U. S. 1865), with Society 
for Savings v. Coite, 6 Wall. 594 (U.S. 1868). See Van Allen v. Assessors, 3 
Wall. 573 (U. S. 1866) ; Plummer v. Coler, 178 U.S. 115 (1900); Des Moines 
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Bank v. Fairweather, 263 U. S. 103 (1923). In the principal case, however, 
the Court looks beyond the subject of the tax, and, finding that the practical 
result is to discriminate against government bonds, invokes the constitutional 
ban. The state is not allowed so to manipulate its operations upon a subject 
within its scope as indirectly to accomplish a result forbidden it by direct 
action. Packard Motor Car Co. v. Detroit, 232 Mich. 245, 205 N. W. 106 
(1925) (allowable deductions graduated with relation to tax-exempt securities 
held unconstitutional). An analogy is presented in the constitutional inability 
of Congress, by exercising its admitted powers of taxation, to suppress child 
labor. Child Labor Tax Case, 259 U. S. 20 (1922). Economically the result 
is sound. From the point of view of the stockholders, the effect of the tax 
would be to lessen the desirability of corporate investment in government 
bonds. And the corporation in making its investments will necessarily give 
weight to this factor. Accordingly, it seems immaterial whether or not the 
state intended to discriminate against government bonds, a question on which 
the Court divided. As is pointed out in the concurring opinion of Mr. Justice 
Brandeis, the case might well have been disposed of on the narrow ground that 
the tax was levied on dividends paid directly out of interest on bonds which 
Congress had expressly exempted from taxation. 


WorKMEN’s CoMPENSATION AcTs — COMPENSATION — Loss oF First EYE 
as Cause oF ULtrmatTe TotaL BLINDNEss.—A workman, employed as a 
collier, lost his right eye in an accident which occurred in the course of em- 
ployment. His earning capacity was reduced to that of a day wageman but 
owing to a rise in wages he was able to earn more than he did before the 
accident. He was therefore not entitled to compensation under the English 
Act. After working nine years as a day wageman he lost his other eye in an 
accident totally unconnected with the first accident and outside the course of 
employment. He then sued and was awarded compensation on the basis: of 
total disability. The employer appealed. Held, that the workman was not 
entitled to compensation. Appeal allowed. Lomax v. Sutton Heath & Lea 
Green Collieries, Ltd., 135 L. T. R. 564 (1926). 

The instant case raises the problem as to whether injurious consequences 
which would be too remote under principles of proximate causation may 
’ nevertheless be made the basis for an award in cases arising under Work- 
men’s Compensation Acts. Recovery may, of course, be had for proximate 
consequences. Columbine Laundry Co. v. Ind. Comm., 73 Colo. 397, 215 
Pac. 870 (1923); Pitkin v. Chapman, 121 Misc. 88, 200 N. Y. Supp. 235 
(1923). Thus where an employee, who previous to the employment has lost 
an eye, loses his remaining eye as the result of an accident in the course of 
employment, he is generally given compensation for total permanent disability. 
Liptak v. Ind. Comm., 251 Pac. 635 (Cal. 1926); Heaps v. Ind. Comm. 303 
Ill. 443, 135 N. E. 742 (1922); Combination Rubber Mfg. Co. v. Obser, 95 
N. J. L. 43, 115 Atl. 138 (1921), aff'd, 96 N. J. L. 544, 115 Atl. 138 (1921). 
Contra: Lénte v. Lucci, 275 Pa. 217, 119 Atl. 132 (1922). The contrary 
result can only be supported on the ground of special statutory construction. 
There is apparently no direct authority as to the problem of the instant case. 
But it has been said that it is sufficient if the accident is the cause sine qua non 
of the injury for which compensation is sought. See Newcomb v. Albertson, 
85 N. J. L. 435, 437, 89 Atl. 928, 929 (1914); Ciover, Clayton & Co. v. 
Hughes, [1910] A. C. 242, 245. The principal case need not be considered 
directly opposed to such a view. While the first accident was clearly a cause 
sine qua non of the blindness, the court in denying recovery was influenced not 
by technical rules of causation: but by the disinclination to reopen a proceeding 
because of subsequent events. Cf. Hargreave v. Haughead Coal Co., [1912] 
A.C. 319. But cf. King v. Port of London Authority, [1920] A. C. 1. 
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Tue AMERICAN SENATE. By Lindsay Rogers. New York: Alfred A. Knopf. 
1926. pp. xii, 285. 


This is a good book to recommend to any reader inclined to boast of the 
success of the American experiment in constitutional government. Professor 
Rogers finds that the Congress performs its major functions most incom- 
petently, that the House is almost completely in bondage to a few leaders, 
that the Senate is an undemocratic and usurping body, that the Executive is 
a king whose autocracy can be checked and whose wrong-doing can be aired 
only by unlimited debate in the Senate and by Senate investigations of doubt- 
ful constitutionality, that the Cabinet is simply a body of “ chief clerks,” 
that the President’s secretary is little more than a glorified press agent, and 
that the “ White House Spokesman” is a dangerous device for the irre- 
sponsible and audacious exploitation of the President. All the counts in this 
indictment except the last have been framed before; the last is novel, sound 
and timely. 

In his introductory chapter, Professor Rogers sketches the contrast between 
the waning of second chambers in other governments and the waxing of the 
Senate of the United States. There follow chapters on the “ Founding 
Fathers,” the Senate as the Executive Council, and the Senate as a Legislative 
Chamber, Closure, Congressional Investigations, and Presidential Propaganda 
and the Senate. The closing chapter is entitled “The Forum of the Nation 
and the Critic of the Executive.” From these chapter titles it will be seen 
that the book is by no means an exhaustive study of the Senate from the point 
of view either of history or of political science. It is rather an expanded 
essay upon certain aspects of the Senate and its work. 

The author begins by showing that the historical development of the Senate 
has been such as to falsify the hopes of the fathers. He hazards the conclu- 
sion that the Senate, more especially in recent years, has been but slightly 
more “ illiberal”” than the House. “Over the whole period of its existence, 
however, the Senate,” he declares, “ has unquestionably originated more im- 
portant legislation than has the House of Representatives.” It has, he con- 
tends, become an indispensable institution by progressive self-assertion at 
the expense both of the House and of the President. Originating as a council 
of revision, it now presumes to lead the way in legislation, to determine for- 
eign policies and to attempt supervision of the Executive. Development by 
self-assertion, he believes, is made possible only through “ complete freedom 
of debate.” This freedom has made it impossible for a majority to carry 
party measures with a high hand or to cover up “ executive inefficiency and 
corruption.” Adopt closure in the Senate, he asserts, and the character of 
American government will be profoundly changed. 

In discussing appointments to office, Professor Rogers recognizes the issue 
between party patronage, where senators are consulted, and personal pat- 
ronage, where the President builds up a machine of his own. He seems to 
conclude that, as between two evils, the system of consulting the senators 
from a state respecting appointments in that state is the lesser. He empha- 
sizes the duty of the Senate to assert itself in passing upon nominations and 
goes so far as to’declare that there is a right and sometimes a duty to call for 
the dismissal of “ unfit” members of the Cabinet. He is, however, far from 
convincing in his effort to sustain this last position. He devotes much time 
to the discussion of the recent case of Myers v. United States 1 and mistakenly 





1 47 Sup. Ct. 21 (U. S. 1926). 
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conceives it as involving an issue between the President and the Senate. In 
that case, the legislative branch, in creating the office, had specified the way in 
which alone the officer could be removed. It happens that the consent of the 
Senate was the specified condition. The constitutional issue would have been 
the same if the consent of the House had been specified, or the consent of 
both Houses, as is provided in the case of a removal of the Comptroller- 
General. It was expressly disclaimed, both in brief and in argument, that 
the Senate had any “ rights” in the premises. Professor Rogers asserts that 
neither of the counsel who argued the Myers case paid any attention to the 
distinction made in the Constitution between the appointment of inferior 
officers and those not inferior. The fact is that the significance of this dis- 
tinction was argued by the writer of this review as amicus curiae and was 
insisted upon as a ground on which the validity of the Act could be upheld. 
The Court was called upon to face the alternative dangers of legislative inter- 
ference with the executive and of executive irresponsibility in exercising an 
unchecked power of removal. When Professor Rogers wrote, the case was 
still undecided. His suggestion that the Court would or might steer a middle 
course between the contentions of the Solicitor General and of the amicus 
curiae now appears not to have been well-founded. Six out of nine justices 
have held that unlimited power of executive removal exists in the case of all 
officers (except judges), whether inferior or not; three justices maintained that 
the legislature which creates the office may validly prescribe the terms of 
removal. Mr. Justice McReynolds lays stress upon the distinction between 
inferior officers and others. Mr. Justice Brandeis, supported by a wealth of 
citation, challenges the assertion in the opinion of the majority that the 
executive right of removal has been firmly established by precedent. The 
case is obviously both important and interesting, but a discussion of it has 
only a subordinate place, if any, in a book dealing not with the Congress nor 
with the President but with the Senate alone. 

In the chapter on Treaties, the author finds himself in a position of some 
delicacy. His general view is that it is a good thing for the Senate to assert 
itself at the expense of the Executive. When it comes to foreign relations, 
however, it is made clear that Professor Rogers is personally favorable to the 
international policies which recent Executives have sought to embody in 
treaties. To the extent, therefore, that the Senate has operated as a check in 
such cases (and notably in the case of the Treaty of Versailles), the temper 
of Professor Rogers is disturbed almost as much as was John Hay’s under 
similar circumstances. He is even betrayed into the use of language about 
the ignorance of Senators in regard to foreign relations and the unworthiness 
of their motives, which adds no strength to his contentions. Professor Rogers 
confesses bad temper in his preface. He writes in a style which lays him open 
to the probal.y unjust suspicion of superciliousness. ‘“ The art,” he asserts, 
“of imagining dire possibilities if American isolation is abandoned was so 
successfuly nurtured in the League debates in 1919 that more horrendous 
international goblins were seen in the World Court proposition. These fears 
did not come from transitory Senatorial nightmares; the phobia was much 
more serious. It results in part from ignorance of foreign politics and inter- 
national relations and from inexpertise in discussing them.” On page 16 one 
notes “ fatidical.” On page 31 “ pilgarlics.” On page 80 the Senate is de- 
scribed as “phrenetic.” On page 92 occurs “ sciamachy ” and on page 66 
Professor Rogers misuses the word “ logomachy ” where what he obviously 
means is not a battle of words but a play upon them. He gives no sufficient 
reason for holding that the Senate is a useful check on the Executive in 
matters of domestic concern and an irritating and unintelligent obstacle in 
the path of the Executive in matters of international policy. 

The chapters on Legislative Functions and on Closure are among the best 








794 HARVARD LAW REVIEW 


parts of the book. There is an interesting analysis of the political results of 
equal representation of the states in the Senate and an estimate of blocs as 
normal and unobjectionable. The arguments against closure are marshalled 
with ability. In parts of his discussion, however, Professor Rogers seems to 
ignore the existence of the rule by which debate can in fact be limited. Thus 
he speaks of “ unrestricted debate ” as the only check upon autocracy instead 
of facing the real alternative, which is between the 66 per cent closure which 
now exists and the 51 per cent closure which is being urged by Vice President 
Dawes. In quoting the writer of this review as favorable to the 51 per cent 
closure, he fails to point out that this approval is limited to cases in which the 
Senate acts as a legislative body and does not extend to the discussion of exec- 
utive nominations or of treaties. The chapter on closure in the House, while 
not strictly in place in a work on the Senate, is an extremely able presentation 
of the subject. 

Professor Rogers by no means underestimates the value of senatorial in- 
vestigations. Whatever one’s opinion respecting their actual utility, it is 
regrettable that the author does not discuss more satisfactorily the legal 
questions which they involve. It is not unimportant to determine whether 
they are or are not legitimate features of our constitutional system. 

Mr. Coolidge irritates Professor Rogers almost as much as does the Senate. 
He complains that the President “seems to have gained strength from his 
Congressional defeats.” If this be true, the result must be due, at least in 
part, to the unpopularity of Congress. It does not seem to occur to Pro- 
fessor Rogers that books written in the temper which characterizes his have a 
powerful influence in promoting that unpopularity. When the Congress is 
discredited, that which it does in hostility to the President tends to strengthen 
the tie by which the people at large are bound to him. 

Professor Rogers has produced a book which is both interesting and stimu- 
lating. The tone of it, although adversely criticized in this review, may even 
commend the book to certain classes of readers. The author is fairly en- 
titled to the benefit of this suggestion when his work as a critic of the Senate 
is being reviewed by a member of that body. Such a reviewer cannot escape 
the conclusion that it is as hard for Professor Rogers to be fair to the Senate 
as it was impossible for Macaulay to be fair to his pet aversion, Lord Coke. 
In reading this book, one is from time to time reminded of the doubtful com- 
pliment paid by the brilliant Englishman to the great Chief Justice: “ Pedant, 
bigot and brute as he was, he had qualities which bore a strong, though a 
very disagreeable, resemblance to some of the highest virtues which a public 
man can possess.” 

GEORGE WHARTON PEPPER. 





INTERNATIONALES PRIVATRECHT. By Ernst Frankenstein. Volume I. Ber- 
lin-Grunewald: Dr. Walther Rothschild. 1926. pp. xxviii, 616. 


A new treatise, with perhaps a new approach, to what we are quaintly used 
to term the conflicts of laws, suggests a degree of adventure, unanticipated in 
other more prosaic branches of the law. For the conflicts of laws form a 
singular category, naively created by a materialist theory of territorial 
sovereignty which reified laws and gave them jurisdictions in space: within its 
confines a host of nice problems, born of the intellectual solecisms or the 
social ineptitudes of other branches of law, lie ensconced behind the fringes 
of careless or superimposed classifications, to ambush the unwary. As the 
newcomer ventures forth, we wonder. Will he, like the common law rational- 
ist and his European brother-german, the internationalist, attack on the 
ground of fundamental principle and engage the array of perplexities with the 
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excalibur of metaphysics? Or will he, after the manner of pure descriptive 
science, proceed in a more tedious and possibly equally edifying fashion to 
count the cases, thus striving to “ give justice to law by numbers ” by assert- 
ing the weight of authority? Or in the name of sociological jurisprudence, 
more active and perhaps less blind than fabled justice with the scales, will he 
essay to take the measure of his problematical antagonists by weighing them 
against imponderable social interests? Whatever the weapons he choose and 
even though he be a civilian dealing necessarily with rules somewhat divergent 
from our own, hig results and more especially his method cannot fail to in- 
trigue and inform us to the extent that we are not utterly provincial believers 
in the absolute and imprescriptible reason of the common law. 

The treatise by Dr. Frankenstein, of which the first volume has thus far 
appeared, is not only intriguing but it is also in some respects significant. We 
suspect that this is in no small part due to the happy circumstance that a 
practitioner with considerable experience has projected a philosophical turn 
of mind upon the problems of his daily practice in this field. From this union 
comes a thoroughgoing theoretical consideration of the practical problems, 
such as can scarcely find a counterpart in the formulizations of our Anglo- 
American text-books on the subject and at the same time escapes the sterile 
unreality of Zitelmann’s work. The present volume deals with the more 
comprehensive problems in the author’s scheme — what he terms the Grund- 
lagen and those topics which German jurists are wont to include in the 
“ general part ” as defined by the BGB — thus covering, on the one hand, the 
nature of law and of jurisdiction and the application of the foreign law, as 
well as a brief survey of the literature, and, on the other hand, the nature of 
rights, legal subjects and objects and the general aspects of legal transactions. 

As others have done before, the author introduces his subject by a con- 
sideration of the nature of law, the clue to which hé appears to choose in 
social psychology and the history of language. According to this view, law, 
Recht, has reference to the changing value-judgments, which conform to the 
traditional habits of thought in a community and are believed to afford a 
sound basis for decision, whilst statute, Gesetz, denotes the law which is fixed 
in the process of conscious formulation and enforcement. From this the 
author proceeds to the refreshing conclusions that, since the essence of law 
is a similarity of thought-process on the part of individuals, the state is a 
concept which for the purposes of legal analysis is useful insofar only as it 
expresses that homogeneity of group reaction, and, similarly, there can be at 
present no true private international law in the absence of any such inter- 
national homogeneity. 

It is worth noting the use which the author makes of the argument thus 
sketched —i.e., to stage the assertion of two postulates of jurisdiction which 
he describes as primary and justifies on the ground of their socio-psycho- 
logical and political necessity. The first postulate is the subjection of the 
individual to the law of his nationality, the law of the community Whose 
value-judgment he shares, and the second, subjection of things to the lex rei 
sitae, by which alone they are actually controlled. From these axioms, sup- 
plemented by what the author terms secondary bases of jurisdiction, sekunddre 
Ankniipfungsbegriffe, such as domicil, membership in an infra national com- 
munity, place of transactions, and location of agents or employees, the author 
proceeds to deduce his system. It is obvious that this approach accepts the 
main premise of*the theories of Savigny and of many others, namely, that the 
rules of the conflicts of laws are throughout jurisdictional in the sense that by 
them the situs of legal persons, acts, and things are to be determined so that 
the proper law may be rationally applied. 

No inference is to be distilled from the preceding remarks to the effect 
that the value of the approach is thereby denied, though a suspicion is en- 
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gendered that the acute and often highly suggestive analysis to which the 
author subjects particular problems derives more of its suggestiveness from 
the author’s experience and insight than from the validity of his postulates. 
Their validity will have to be demonstrated by showing the extent to which 
they subsume the cases and facilitate equitable results. This line cannot in 
the space of a review be followed in detail, particularly since the acid test 
of the postulates must come in the detailed matters which are to be treated 
in the forthcoming volumes. 

The author’s treatment of one general problem, that of the renvoi, may, 
however, be noticed, since it lies near the centre of his argument. The key to 
this problem, according to the author, is to observe the distinction between 
the primary and the secondary bases of jurisdiction. Find, first, the law which 
has primary jurisdiction, and then apply the law which that primary law 
chooses for the subject-matter. Thus, in a question affecting the capacity of 
an English national domiciled in Italy, the primary law of the nationality will 
apply to the case the secondary law of the domicil, and this law is, therefore, 
to be followed, irrespective of the fact that the Italian law properly refers ques- 
tions of capacity to the law of the nationality. In his cursory review of 
various types of cases involving questions of the renvoi,! the author makes 
out a rather impressive prima facie case for the usefulness of this analysis at 
least as far as the continental jurisprudence is concerned. This treatment of 
the problem, at the very least, suggests that the renvoi cannot fairly be 
ushered into or out of court by any mere phantasmal chain of formal logic. 
But, at the same time, the validity of a renvoi theory cannot be ultimately 
based upon a showing that the decisions are reconcilable according to two a 
priori postulates. 

The treatment of another critical problem, closely affiliated with that of the 
renvoi and to which Anglo-American writers have given entirely too little 
attention is equally interesting. This is the problem of what Continental 
jurists term the “ qualification,” which arises from the circumstance that the 
concepts of legal thinking, however similar may be their names, often sym- 
bolize in different legal systems divergent associations, both as to content, as 
to classification and as to the uses to which the general idea symbolized is put. 
The author’s solution of the “ qualification ” problem is again foreshadowed 
by his choice of premises: according to his view, once the law having primary 
jurisdiction of the question in issue be chosen, the facts and the legal diffi- 
culties arising therefrom are to be envisaged according to the conceptual habits 
of thought customary to that law. Here the choice of what may be termed a 
socio-psychological point of view leads to the obvious: in the application of 
the foreign law, attention is to be given not to verbal synonymities, but to the 
habits of thinking which are symbolized. This much certainly is required if 
we are to avoid the arbitrary and to attain a reasonable measure of uniformity 
in results. By the same tokens, it further intimates that the problems of the 
conflicts of laws require a more informed treatment by reference to social and 
judicial habits of thought than the mechanical logician will be likely to give. 
In particular, it argues for more intelligent study of comparative law and a 
far more sympathetic emphasis upon the problems involved in that subject 
than at least one school of thought in this country will admit is pertinent to 
inquiries concerning conflicts of laws. 

Enough has been indicated to suggest the major implications in the author’s 
thesis, and further details will have to be left to the diligence of the interested 
reader. Nor does the reviewer judge the occasion propitious to stage a 
critique of the author’s premises, since so to attempt will necessarily let in the 
dogs of the methodological problems of the conflicts of laws through the 
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kitchen door. What does need explicit statement, however, is that Dr. 
Frankenstein’s work promises not only the most complete, but also the most 
satisfactory, German treatise on the conflicts of laws with which the reviewer 
is familiar. The a priori method chosen by the author is tempered to a large 
degree by considerations of convenience, as, for instance, in his discussion of 
the law governing juristic persons generally, he supports the entity theory in 
its most formal guise upon arguments of expediency. The result is a work of 
great value, not only to those who are interested in the German jurisprudence 
on this important subject, but also to those students thereof who feel that it 
needs, first of all, more conscious and more accurate methods of analysis. 


Hesset E. YNTEMA 





CASES ON CONSTITUTIONAL LAW WITH SUPPLEMENT. By James Parker Hall. 
St. Paul: West Publishing Company. 1926. pp. xlv, 1867. 


The difficulty of writing an acceptable case-book in the field of constitu- 
tional law is well pointed out by Dean Hall in his preface. The field is so 
vast and the cases are multiplying with such rapidity that one is at a loss to 
know what and how many cases to select. The difficulty is especially great 
because the method of teaching this subject is necessarily one of “ inclusion 
and exclusion” which means the study of many cases upon a single broad 
question. This is particularly true in the field of the police power where the 
United States Supreme Court has for years been “laboriously engaged in 
picking out a line in successive cases.” The law here certainly at times seems 
to be “a wilderness of single instances.” Other subjects like intra- and 
inter-state commerce are almost as difficult to keep within bounds. The resu!t 
is that Dean Hall has given us a case-book, including the supplement, of 
nearly nineteen hundred pages. It has been estimated that four hundred 
pages in a case-book is as much as can be taught in a two hour semester course. 
The most time that is anywhere given to constitutional law is three hours 
throughout the year, which means that this book cannot anywhere be cov- 
ered. This is not in itself a serious objection, to many teachers, but it does 
raise difficulties in using the book. When subjects like Federal Jurisdiction 
and Taxation are taught in other courses, the problem is simplified. Eminent 
Domain, it seems to me, may without much loss be omitted. 

The chapters on Due Process and Equal Protection are especially difficult 
to teach, though I believe these are the best organized chapters in the book. 
Here the student is expected to get that “ intuition which outruns analysis ” by 
a rather laborious process of testing out due process and equal protection in 
many fields. Experience leads one to wonder whether, in the time it is possible 
to give to this kind of training, any such result can be obtained. The results, 
though not completely satisfactory, are, however, well worth the time and 
effort, for the student here gets a kind of training and method of legal reason- 
ing nowhere else received. 

The notes in the supplement do not seem to be so extensive as in the body 
of the book. I assume that this does not arise from a conviction on the part 
of the author that his notes there were too extensive, but rather from the 
expectation that a more complete annotation awaits the publication of another 
edition. There is, of course, a wide difference of opinion among law teachers 
as to the advisability of such extensive annotations as have been made in this 
book. Many teachers wish to develop the subject in their own way, and feel, 
as was pointed out in a review of the original edition, that such extensive 
notes destroy the spontaneity and originality of classroom discussion. Most 
teachers, however, I think, find such rich material of great value, in that the 
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student has direct access to it. To the teacher who knows his subject, there is 
plenty of room left for original statement. 

If any criticism is to be offered, it is that in the supplement some cases are 
left without sufficient annotations. The insertion, for instance, of the case of 
Ohio Valley Water Co. v. Ben Avon Borough, by itself, is unsatisfactory. It 
ought either to have been developed by a note, or further cases given to com- 
plete the discussion. 

Little criticism can be made of the selection of cases, either in the body of 
the book or in the supplement. Of course, no two students of the subject 
would, in arranging a case-book, select the same cases, but it would be hard to 
improve upon the selection made by Dean Hall. In spite of the immense 
amount of material which has come out since the first publication of this case- 
book in 1913, there was not, I suspect, a great deal of choice left in the pick- 
ing of cases for the supplement. At least the cases chosen seem so familiar 
that one wonders how any one of them could have been omitted. Each case 
is almost a “ cause célébre.” This would, ordinarily, in a case-book suggest 
a criticism, for it is not always in such cases that one finds the best material, 
but such criticism does not hold so well in constitutional law, certainly not 
of the cases selected in the supplement. Really, a case-book in constitutional 
law should get out annual supplements like a digest, but then I imagine the 
instructor is supposed to know something of the subject himself and be able 
to add a little to the classroom discussion. 

Involved in the question of the selection of cases is the question of em- 
phasis and here there would be the same inevitable difference of opinion. 
Why Dean Hall omitted in his original selection all cases on the subject of 
Freedom of Speech is not clear, but whatever his reason was, the omission has 
been corrected in the supplement in good fashion. Personally, I should prefer 
an even fuller development than Dean Hall has given of the subject of 
“ Finality of Decisions of Questions of Law and Fact by Non-Judicial Bodies.” 
Here is a trend of supreme importance in the development of the law. 

A supplement is in itself a criticism. It suggests haste and an unfinished 
task. There was an insistent demand on the part of teachers using this case- 
book for a new edition; a statement of the principles of constitutional law 
as laid down by the cases in 1913 was not adequate in 1926. The supplement 
was, I take it, the result. It serves the purpose, but it is to be hoped that 
before long another edition will appear which will be somewhat shorter and 
which will not contain a supplement. 

When this is done, would it not add to the completion of an already re- 
markably complete case-book, to include in the notes a more extensive refer- 
ence to leading law magazine articles? 

The prevalence of its use shows the favor in which the case-book is held. 
It is more than a case-book, it is almost an encyclopedia of constitutional 


law. 
Atonzo H. Tuttie 





DELINQUENTS AND CRIMINALS: THEIR MAKING AND UNMAKING. Studies in 
two American cities. By William Healy and Augusta F..Bronner. Judge 
Baker Foundation Publication No. 3. New York: The Macmillan 
Company. 1926. pp. viii, 318. 

This book is a report of measurements of the effectiveness of different 
methods of dealing with delinquents. Repeated offenders in the juvenile court 
were studied in Chicago and Boston in the period 1909-14; about ten years 


1 253 U.S. 287 (1920) ; HALL, p. 1526. 
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later, when these offenders had reached an average age of twenty-five, they 
were re-studied in order to determine how effective had been the policies 
that had been used in dealing with them. 

If the offender was convicted in adult life, he was pronounced a failure; 
if not convicted, he was, with a few exceptions, pronounced a success. This is 
admitted to be an understatement of the proportion of failures, but since the 
criterion is used principally for purposes of comparison of different com- 
munities and different types of offenders, the understatement is not particu- 
larly significant. And after all, such studies can be concerned at present only 
with gross conditions and characteristics; they cannot measure or enumerate 
the subtle mechanisms which are recognized in individual case studies to be 
the most important aspects of an explanation. 

The most significant part of this study is the comparison of outcomes in 
Chicago and Boston. Of the male repeated offenders in the juvenile court in 
Chicago 50 per cent had adult court convictions within ten years, and 37 per 
cent had been committed to adult correctional institutions; of a comparable 
series in Boston 21 per cent had been convicted in adult courts, and 6 per cent 
committed to adult correctional institutions. Of the Chicago series 15 per cent 
had become professional criminals, and 5 per cent had committed murder or 
manslaughter; of the Boston series none had committed homicide and only 
one had become a professional criminal. These figures are most significant. 
They show where professional criminals come from, how atid why they de- 
velop. They show that Chicago has a permanent crime wave primarily be- 
cause juvenile delinquents are not reformed in Chicago as frequently as they 
are in Boston. But why are they not reformed as frequently? 

The first answer to that question is that the child-caring methods differ; 
there is much more personal assistance in Boston, much more wholesale com- 
mitting to juvenile institutions in Chicago. Of the Chicago delinquents 74 
per cent were sent to institutions; of the Boston series 29 per cent. In addi- 
tion the parole care in Massachusetts is much more efficient than in Illinois. 
In Illinois there is only one parole officer for juveniles for the entire state; 
consequently delinquents are kept on parole for a very short time, receive 
little assistance, and are generally returned from the institution to their own 
homes. In Massachusetts, on the other hand, there are eight parole officers, 
in addition to the superintendent; they keep the paroled offenders under their 
guidance until the age of twenty-one, and’ more than half of the offenders are 
placed in foster-homes rather than returned to their own homes. Similarly, 
much personal assistance is rendered in Boston to those offenders who are not 
committed to institutions at all. 

This difference in child-caring policies is the part of the explanation that 
the authors stress. But they include, in addition, a difference in the “ in- 
tangible and imponderable elements of community life,” or in “the general 
standards and community atmosphere.” The influence of this factor is not 
analyzed in detail. But that it is very important is shown by the fact that 
even in Boston, where child-caring policies probably remained fairly constant, 
the proportion of failures doubled after the War. This increase in failures 
is doubtless due to a change in the “ community atmosphere.” Perhaps the 
difference between Chicago and Boston is due primarily to the difference in 
“community atmosphere” rather than to the difference in child-caring 
methods. The authors cannot answer that question; neither can any other 
person. But the method that the authors use will make it possible for them 
or others to answer the question provided a sufficient number of communities 
can be induced to secure facts of the kind presented by the authors. 

In addition to the comparison of Chicago and Boston, the book contains 
comparisons of proportions of failures among different types of offenders. 
The general conclusion is, “ Even among the groups with the most extreme 
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figures of failure, there are enough who do not become criminal to warrant 
the conclusion that no conditions, whether of mind or body or life situations, 
preclude the possibility of checking the development of a criminal career.” ! 

The most significant correlation was between failure and badness of the 
home. “Among 2000 young repeated offenders there were living under rea- 
sonably good conditions for the upbringing of a child only 7.6 per cent... . 
We have no other figures showing such high correlation between background 
conditions and incidence of delinquency.” ” 

This book should be commended especially to members of crime commis- 
sions. In the long run the only efficient method of dealing with the problem 
of crime must be based on such facts as are presented in this book. This book 
is a demonstration of the possibility of solving this problem in human engi- 
neering just as problems in any other field of engineering are solved, by the 
method of science. . This requires an intensive study of individual cases and 
then, after considerable time has elapsed, a re-study of the careers of those 
offenders in order to determine in particular cases how efficient one policy has 
been as contrasted with another policy. Crime commissions can recommend 
nothing that will be as useful in the long run as the establishment of institu- 
tions, such as that directed by Dr. Healy, for research work in this field of 
delinquency and crime. 

E. H. SUTHERLAND. 





Due Process or Law. By Rodney L. Mott. Indianapolis: The Bobbs- 
Merrill Company. 1926. pp. lxxxvi, 702. 


This is an exceedingly ambitious project. The author, taking the premise 
that the key to judicial decision lies in fundamental principles rather than in 
“analogy or a temperamental analysis of the judges,” attempts to discover 
in the genesis, development and fruition of “due process of law” the basic 
principles which underlie it. These principles are te serve lawyer, publicist 
and legislator as an “open Sesame” to the difficult problem of reconciling 
legislation with the constitutional norm of due process. 

The work bears evidence of a tremendous expenditure of time and labor. 
For one hundred and ninety-one pages the author traces the history of the 
concept from its origin in a feudal ‘decree of Conrad II in 1073, through the 
political and judicial history of England and America, into its present abode 
in the constitutions of the United States and of the several states. In all this 
material, however, the author fails to bring to light the magic words, which 
are to serve as the key to the problem. There is some admittedly scanty 
proof that “ due process of law,” and its immediate antecedent, “law of the 
land ” were intended as a general restriction on governmental oppression, but 
in all this early history one is struck by the paucity of any evidence to indicate 
the great extension the phrase was to receive at the hands of the American 
courts in the years since 1873. But Mr. Mott had apparently decided before- 
hand that in the barren words, “ due process of law,” or “law of the land,” 
there was somehow at all times concealed the germs of the later extension,’ 
and much of his dissertation is an attempt to prove this point. At times it 
seems that he commits the sin of first making his conclusions and then ex- 
plaining the evidence so as to sustain them. In the chapter on “ The American 
Revolution ” he admits that the colonists seldom specifically referred to the 
“law of the land” phrase in Magna Carta, and that “to say they had any 
definite concept of the meaning of any portion of it is impossible.” This, 
however, does not prevent him from concluding that the words appear as a 





1 P. 206. 2 P. 129. 1 See p. 123. 
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“catch-all phrase for human rights” and are certainly considered as a re- 
striction on the legislature as well as upon the executive. From a negation 
of evidence he frequently assumes that the phrase was a general limitation on 
the powers of government. While he admits in dealing with the incorporation 
of the clause in the Fifth Amendment that “ no settled meaning was yet at- 
tached to it,” and that no very considerable part of the politicians and voters 
of the time “ understood the broad character of this protection,” yet he says 
“it is reasonable to suppose that some of those who were law trained, and 
understood the nature of the common law had a glimpse at least of the im- 
portance of such a basis for future judicial adjudication.” ® 

In dealing with the decisions of the courts on due process the author seems 
to have two objects in mind. The first of these is tracing in each field of the 
law — procedure, police power, taxation, etc. — the evolution of the law from 
the earliest intimations of the applicability of the due process clause, down 
to the full flower of the doctrine at the present time. This is the best thing 
that the writer has done, and his search appears to be painstaking and thor- 
ough, particularly in the early state cases. His study is, however, somewhat 
scholastic in that he seems to be more interested in the course of due process 
of law, as a phrase, a concept, a thing in itself, than he is in the development 
of the law as a living organism in a live world, or even as something actually 
sweat over and fought over in lawyer’s office or court room. Like the writers 
of the ancient epics he seems to have taken “ due process ”’ as his hero, tracing 
its wanderings through the courts, and recounting each new conquest that it 
makes in the realms of jurisprudence. He apparently is oblivious to the fact 
that to many “ due process of law” is not a magical purse always bestowing 
golden coins, but is rather a Pandora’s box scattering mischief. He is too 
firmly imbued with the first view of it, even to consider the existence of a 
contrary opinion. 

The second object of the work appears to be an exposition of the present 
state of the law. He takes up the fields of procedure, classification, police 
power, amendments to corporate charters and taxation. Unfortunately the 
approach is encyclopedic rather than critical. The number of cases is stu- 
pendous. The table df cases comprises seventy-one pages of double column 
citations. For the undoubted proposition that the states may outlaw the 
liquor traffic he cites one hundred and fifty-four cases. The writer’s selection 
and treatment of topics is also somewhat unbalanced. While the right to a 
judicial review of administrative proceedings, restrictions on the use of prop- 
erty, regulation of labor, and the control of businesses affected with a public 
interest are not separately treated at all, he devotes thirty-one pages to the 
question of the limitation upon the reserved power to amend corporate 
charters. Under the subject of police power only two constructive sugges- 
tions are made. One is that the conflict of due process of law and the police 
power is a problem of the balancing of individual and social interests, a sug- 
gestion which he attributes to his preceptor, Professor Arnold Bennett Hall. 
This, however, is not tested by any adequate application of it to the cases. 
The other is that in the matter of emergency legislation, exemplified in 
Wilson v. New,* and Block v. Hirsh,® there are four guiding principles: the 
emergency must be a great impending danger; the situation a temporary one; 
the remedy must have a prospect of meeting the situation; and the measures 
must be limited to the exercise of powers already actively or latently 
possessed. 

The writer also devotes two chapters to what might be called judicial 
method. In one of these he lays down four rules to govern the use of evi- 
dence in due process cases, which do not seem very helpful. He takes occa- 





2 Compare pp. 132, 135, 137, 141, with 142. 4# 243 U.S. 332 (1917). 
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sion to criticize the generality of Mr. Justice Holmes’ language in Noble 
State Bank v. Haskell,® saying that “ the important distinction between ques- 
tions of fact and questions of law points the way deeper than the occasional 
effervescence of an over-worked judicial mind, to the fundamental principles 
which guide the courts in the determination of classification and police power 
questions.” 7 Without denying the importance of the court’s consideration of 
economic facts, it is believed that the writer envisages a distinction in the 
shadowy border line between questions of fact, of opinion, and of legal rules 
and principles, more positive than actually exists. In the present state of 
social science it is doubtful if many of the problems that have troubled the 
courts — minimum wage, compulsory arbitration, and restrictions on the 
freedom of speech — can be said to have yet been taken from the realm of 
policy and opinion, and placed in that of scientific fact. 

One has a feeling that Mr. Mott has undertaken too great a task, and that 
he has been unable to master the vast amount of material which he has 
gathered. Rather we suspect that the material has mastered him. His con- 
clusion that “if due process has any meaning, it is that there is no sovereign 
unless he conform to the principles of legality,” while ambiguous, is doubtless 
sound. But it is not new, being implicit in all the due process cases that have 
been decided since the Fourteenth Amendment. It is much the same thing, 
as the customary expressions that legislation must not be arbitrary or con- 
trary to fundamental principles. But we still have the problem of determining 
what are the principles of legality, what is arbitrary and unreasonable, or 
what are the “ fundamental principles as they have been understood by the 
traditions of our people and our law.” ® The answers to these questions differ 
at different times and in different courts. The key to them will be found in 
a careful critical study of the precedents and methods of particular courts, 
in the philosophic and economic views of particular judges, and perhaps some 
time in a social science that will remove these questions from the realms of 
opinion and prejudice into that of science. Mr. Mott has not discovered it 
covertly hidden in eight hundred and fifty years of history, or in the more 


than eight thousand five hundred cases he cites. : 


Ray A. Brown. 





INTRODUCTION TO THE Stupy oF Law. By Edmund M. Morgan. Chicago: 
Callaghan & Co. 1926. pp. 187. 


One of the first principles of the pedagogical art is that what is taught must 
be based upon the foundation of what the student already knows, the apper- 
ceptive mass, as it is, or used to be, called in the lingo of the pedagogue. One 
of the first difficulties encountered by one who attempts to teach the law of 
Civil Procedure to a first-year class of law students lies in the apparently com- 
plete lack of any apperceptive mass. The student fresh from college is 
familiar in a general way with isolated bits of substantive law and perhaps he 
has gathered from the daily press some notions of criminal procedure; but 
upon the subject of procedure in civil actions it is safe to assume that his 
mind is a blank. Although his mind may be a good one, it is necessary to 
supply him with a background before it can begin to operate. This back- 
ground can be sketched in, in the classroom, or it can be supplied by various 





6 219 U.S. 104 (1911). 
7 P. 541 


( 8 Mr. Justice Holmes dissenting in Lochner v. New York, 198 U. S. 45, 76 
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books. The writer knows of no book which answers this purpose as well as 
Professor Morgan’s Introduction to the Study of Law. 

In this book the student is told something about the courts in England and 
in the United States; something about the nature and sources of law, and the 
main topics of the law. He is given a bird’s-eye view of the steps in an action 
at law. He is told of the scope of the principal forms of action at common 
law, and of the function of pleadings. He is supplied with forms of pleadings 
in order that he may know what a pleading looks like when he sees it. Finally 
he is advised how to read and abstract cases, and is told where and how he 
can look up the law. The book supplies the student with just the information 
which he needs as he enters upon the study of law. The matter is not made 
to appear simpler than it is, but it is presented as clearly as is possible. The 
writer has found the book most useful in his own course on Civil Procedure. 


AusTIN W. Scott 
4 
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